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COOPERATION AND

COMMON INTEREST PRIVILEGE AGREEMENT

THIS AGREEMENT is effective as of the 1% day of April, 2011 (the “Effective Date™).

BETWEEN:

ONTARIO POWER AUTHORITY
(“OP A”)

-and -

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO AS
REPRESENTED BY THE MINISTER OF ENERGY
(“ONTARIO”)

RECITALS:

A

The OPA and TransCanada Energy Ltd. (“TCE”) entered into the Southwest GTA Clean
Energy Supply Contract dated as of October 9, 2009 (the “SWGTA Contract™).

The OPA and Ontario have concluded that, in connection with the threatened claims and
potential litigation by TCE relating to the SWGTA Contract, legal and factual issues
could arise with respect to which they have common interests and joint or compatible
defences. :

The OPA and Ontario have undertaken, and will undertake, factual, legal and other
research, and are of the opinion that it is in their best interest to exchange information,
pool their individual work product and cooperate in a joint defence effort.

Cooperation in such a joint defence effort will necessarily involve the exchange of
confidential information as well as information which is otherwise privileged such as,
amongst others, solicitor/client communication and/or communications made and
materials obtained or prepared in contemplation of litigation.

In light of their common interest, and the fact that litigation by TCE against the OPA and
Ontario is anticipated, OPA and Ontario wish to proceed cooperatively in the preparation
of joint or compatible defences, and by this Agreement seek to document their mutual
intention and agreement that neither OPA nor Ontario shall suffer any waiver or loss of
privilege as a result of disclosure to each other of their Privileged Information (as.defined
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below) or as a result of their cooperation in the preparation of positioﬁs, responses and
defences to the Claims (as defined below).

AGREEMENT

In consideration of the promises and the mutual covenants and agreements herein, the Parties
agree as follows: '

DEFINITIONS

1. In the foregoing Recitals and in this Agreement, the following terms have the meanings
set forth in this Section:

(2)

()
" ©

(d)

“Claims” means any and all claims made or filed by TCE relating to, arising out
of, or in connection with the SWGTA Contract, and any and all arbitration,
mediation, or litigation that arises out of any and all such claims.

“Effective Date” means the effective date as defined above.

“Parties” means the OPA and Ontario .a-nd, for the ﬁd@&ééf glvmg effect to this
Agreement, includes their legal counsel, agents, consultants and experts.

“Privileged Information” means information and communications, whether
written or electronically recorded, in respect of the preparation of positions,
responses and defences to the Claims which are or would be otherwise in law
privileged and protected from disclosure or production to Third Parties made
between OPA (or its employees, legal counsel, agents, consultants, experts or any
other person or entity acting on OPA’s behalf) and Ontario (or its employees,
legal counsel, agents, consultants, experts or any other person or entity acting on
Ontario’s behalf), including but not limited to:

()  information and communications contained in documents, memoranda,
correspondence, drafts, notes, reports, factual summaries, transcripts;

(ii) communications between counsel, or counsel and clients including their
employees, consultants, board members or advisors;

(iii) any joint or several interview of prospective witnesses, and summaries or
reports thereof;

(iv)  any analyses, document binders, files, compilations or databases;

(v)  the sharing or exchange via any media, including but not limited to
electronic media;

(vi)  theories, impressions, analyses, legal research, or legal opinions;

(vil)  communications to and from experts, and documentation relating to or
setting out expert commentary and opinion; and
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(viii)  any other material, communications and information which would
otherwise be protected from disclosure to Third Parties.

(e) “TCE?” has the meaning defined in paragraph A of the Recitals.
P

@ “Third Party” or “Third Parties” means any person or entity that is not a Party.
Third Party includes TCE, their employees, agents, counsel, subcontractors,
consultants, experts, or any other person or entity acting on TCE’s behalf.

COMMON INTEREST OF THE PARTIES

N

The Parties have a common, joint, and mutual interest in the defence of the Claims, wish
to cooperate with each other in respect of the defence of the Claims, and due to the
anticipated litigation with TCE, wish to share between them Privileged Information
without risk of prejudice to or of waiver in whole or in part of their respective privileges
and rights to hold such Privileged Information protected from disclosure.

The Parties are under no obligation to share Privileged Information. However, from time
to time, either Party (the “Disclosing Party™) in its sole discretion may choose to share
Privileged Information with the other Party (the “Receiving Party™).

To the extent that exchanges of Privileged Information have been made prior to entering
into this Agreement, it is the Parties’ intention that all such exchanges be subject to the
terms of this Agreement as if they had occurred after the Effective Date.

- The execution of this Agreement, the cooperation between the Parties in respect of the

defences to the Claims and the exchange of Privileged Information under this Agreement,
where the materials would otherwise be protected by law against disclosure by solicitor-
client (attomey client) privilege, litigation privilege, work product doctrine, without
prejudice privilege, or any other applicable rule of privilege or confidentiality:

(i)  are not intended to, do not and shall not constitute a waiver in whole or in
part in favour of any Third Party by either Party of any applicable
privilege or other rule of protection from disclosure; and

(i)  will not be asserted at any time by either Party as a waiver of any such
privilege or other rule of protection from disclosure. :

Disclosure of Privileged Information by the Receiving Party to Third Parties without the
prior written consent of counsel for the Disclosing Party is expressly prohibited, unless
the disclosure is ordered by a court of competent jurisdiction or is otherwise required by
law. If disclosure of any Privileged Information is sought from a Receiving Party in any
arbitration, litigation or other legal proceedings, the Receiving Party [from whom
disclosure is sought] shall take all steps necessary to preserve and invoke, to the fullest
extent possible, all applicable privileges, immunities and protections against disclosure,
and shall immediately provide written notice of such legal proceedings to the Disclosing
Party. The Receiving Party shall not voluntarily surrender or disclose the Privileged
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Information without first providing the Disclosing Party a reasonable opportunity to
protect its interests before the applicable court or arbitral tribunal.

All of the Privileged Information shall be preserved as confidential and privileged both
prior to resolution of all outstanding Claims and thereafter, and shall not be used for any
purpose other than the stated sole purpose of cooperation in the defence of the Claims.

Neither farty shall disclose to a Third Party the existence of this Agreement, nor its
terms, unless both Parties consent in writing or unless compelled by order of a court or
arbitral tribunal. :

The Parties acknowledge and agree that their common interest in the defence of the
Claims and their intention that no waiver of privilege shall result from their exchange of
Privileged Information between them shall in no way be affected or deemed to be negated
in whole or in part by the existence now or in the future of any adversity between the
Parties relating to or arising out of the SWGTA Contract, whether in connection with the
Claims or otherwise, and that any such adversity shall not affect this Agreement.

COOPERATION

10.

The Parties shall cooperate in respect of the defence of the Clalms 1ncludmg prowdmg
access to information, materials and employees as may be reasonably necessary from
time to time, as the case may be, provided that each of the Parties reserves the right to
determine what information will be shared and under what circumstances, and no
obligation or duty to share any such information is created by this Agreement.

WITHDRAWAL

11.

12.

13.

14.

It is the intent of the Parties that this Agreement shall remain in effect until final
resolution of the Claims, either by litigation in a final, non-appealable judgment or
arbitral award or by a final negotiated settlement, whichever is later.

Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving
twenty (20) days advance written notice to the other Party, which 20 days is calculated
beginning on the day after the notice is received by a Party. For greater certainty,
withdrawal from this Agreement by a Party is not effective until the expiration of the 20
days’ notice period required by this provision. '

Any withdrawal from this Agreement shall be prospective in effect only and the
withdrawing Party and any Privileged Information made available by or to the other Party
prior to that Party’s withdrawal shall continue to be governed by the terms of this
Agreement whether or not the Parties are, in any respect in relation to the SWGTA
Contract, adverse in interest.

On or before the effective date of a withdrawal from this Agreement, the withdrawing
Party shall return to the Disclosing Party all Privileged Information received from the
Disclosing Party. In the case of copies, with the consent of the Disclosing Party, the
Receiving Party may destroy such copies in a secure manner, and confirm in writing to
the Disclosing Party that it has done so.
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WAIVER OF CONFLICT OF INTEREST

15.

16.

The Parties agree that this Agreement and the sharing of Privileged Information between
them shall not be used as a basis for a motion to disqualify a Party’s counsel (including
for certainty the Party’s counsel’s law firm and any partner or associate thereof) after a
Party has withdrawn from this Agreement for any reason, including without limitation,
due to any conflict of interest which arises or becomes known to the withdrawing Party
after the Effective Date, adversity between the Parties or any other reason whatsoever
based on this Agreement or the cooperation and disclosure of Privileged Information
hereunder.

The Parties confirm that there is no and shall not be deemed to be any solicitor-client
relationship between counsel for the OPA and Ontario, nor any solicitor-client
relationship between counsel for Ontario and the OPA, as a result of any
communications, sharing of Privileged Information, cooperation or any other action taken
in furtherance of the Parties’ common interests or under and in reliance upon this
Agreement.

INJUNCTIVE RELIEF

17.

The Receiving Party acknowledges that disclosure of any Privileged Information to Third
Parties in breach of this Agreement will cause the Disclosing Party to suffer irreparable
harm for which there is no adequate legal remedy. The Parties therefore agree that
immediate injunctive relief is an appropriate and necessary remedy for a breach or
threatened or anticipated breach of this Agreement.

NOTICE

18.

All notices and other communications between the Parties, unless otherwise specifically
provided, shall be in writing and deemed to have been duly given when delivered in
person or telecopied or delivered by overnight courier, with postage prepaid, addressed as
follows:

To:  Ontario Power Authority

Attention: Michael Lyle, General Counsel
120 Adelaide Street West, Suite 1600
Toronto, Ontario

MS5H IT1

Tel. No.: (416) 969-6035

Fax No.: (416) 967-1947

E-Mail: michael.lyle@powerauthority.on.ca

To:  Her Majesty the Queen in Right of Ontario as Represented by the Minister
of Energy
Attention: ®
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GENERAL PROVISIONS

19.

20.

21.

22.

23.

24,

25.

26.

27.

This Agreement shall be construed in accordance with the laws of the Province of
Ontario and the Parties to this Agreement irrevocably attorn to the jurisdiction of Ontario
with respect to any and all matters arising under this Agreement.

If any of the provisions of this Agreement or portions thereof should be determined to be
invalid, illegal or unenforceable in any respect, the validity, legality or enforceability of
the remaining provisions shall not in any way be affected or impaired thereby.

Any failure of any Party to enforce any of the provisions of this Agreement or to require
compliance with any of its terms at any time while this Agreement is in force shall in no
way affect the validity of this Agreement, or any part hereof, and shall not be deemed a
waiver of the right of such Party thereafter to enforce any and each such provisions.

Nofhiné contained in or done _ﬁlrther to this Agreement shall be deemed either expressly
or by implication to create a duty of loyalty between any counsel and anyone other than
the client of that counsel. -

This Agreement contains the entire understanding of the Parties with respect to the
subject matter hereof. There are no other oral understandings, terms, or conditions and
neither Party has relied upon any representation, express or implied, not contained in this
Agreement.

No change, amendment, or modification of this Agreement shall be valid or binding upon
the Parties hereto unless such change, amendment, or modification is in writing and duly
executed by both Parties hereto.

The headings contained in this Agreement are for convenience and reference only and in .
no way define, describe, extend, or limit the scope or intent of this Agreement or the
intent of any provision contained herein.

This Agreement shall enure to the benefit of and be binding upon the respective
successors and assigns of the Parties.

This Agreement may be signed in counterparts and by facsimile and all counterparts
together shall constitute the Agreement.

IN WITNESS WHEREOQF, the Parties have executed this Agreement as of the date first

set forth above.

ONTARIO POWER AUTHORITY

By:
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Name:

Title:

HER MAJESTY THE QUEEN IN RIGHT OF
ONTARIO AS REPRESENTED BY THE
MINISTER OF ENERGY

By:

Name:

Title:
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_ THIS AGREEMENT is effective as-ofthe
[T\ . .:. hethe =......-.

COOPERATION AND

COMMON INTEREST PRIVILEGE AGREEMENT o

——1*day of _April, 2011 (the “Effective Date?). .

ONTARIO POWER-AUTHORITY
(“ OP A”)

-and -

HER MAJESTY THE QUEEN IN RIGHT: OF  ONTARIO' AS
REPRESENTED BY THE MINISTER OF ENERGY-
(“ONTARIO”)

RECITALS:

A.

The OPA and TransCanada Energy Ltd. (“TCE”) entered into the Southwest GTA Clean
Energy Supply Contract dated as of October 9, 2009 (the “SWGTA Contract™).

The OPA and Ontario have concluded that, in connection with the threatened claims and
potential litigation by TCE relating to the SWGTA Contract, legal and factuval issues-could
arise with respect to which they have common interests and joint or compatible defences.

The OPA and Ontario have. undertaken, and will undertake, factual, legal and other
research, and are of the opinion that it is in their best interest to exchange information, pool
their individual work product and cooperate in a joint defence effort.

Cooperation. in such a joint defence effort .will necessarily. involve- the exchange of
confidential information as well -as information which'is-otherwise:privileged such’ as,.
amongst - others; solicitor/client: communication and/or- communications- made. and
materials obtained or prepared in contemplation of litigation:.

In light of their common interest; and the fact-that litigation by TCE against the OPA-and
Ontario is anticipated, OPA and Ontario wish to proceed cooperatively in the preparation
of joint or compatible. defences; and-by this Agreement:seek-to document their mutual
intention and-agreement that neither OPA: nor. Ontario shall suffer any waiver or-loss of’
privilege as a result of disclosure to each other.of their Priviléged Information: (as defined-
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below) or as a result of their cooperation in the preparation of positions, responses and
defences to the Claims (as defined below).

AGREEMENT

In consideration of the promises and the mutual covenants and agreements herein, the Parties agree

as follows:: ' ' :

DEFINITIONS-

1. In the foregoing Recitals and in this Agreement, the following terms have the meanings set.
forth in this Section:

(@  “Claims” means any and all claims made or filed by TCE relating to, arising out of,
or in connection with the SWGTA Contract, and any and all-subsequent arbitration,
mediation, or litigation that arises out of any and all such claims.,

(b)  “Effective Date” means the effective date as defined above.

(¢)  “Parties” means the OPA and Ontario and, for the purpose of giving effect to this
Agreement, includes their legal counsel, agents, consultants;_ang experts—and

(d)  “Privileged Information” means information and communications, whether

written or electronically recorded, in respect of the preparation of positions,
responses and defences to the Claims which are or would be otherwise in law
privileged and protected from disclosure or production to Third Parties made
between OPA (or its employees, legal counsel, agents, consultants, experts or any
other person or entity acting on OPA’s behalf) and Ontario (or its employees, legal
counsel, agents, consultants, experts or any other person or entity acting on
Ontario’s behalf), including but not limited to:

(i) information and communications contained in documents, memoranda,
correspondence, drafts, notes, reports, factual summaries, transcripts;

(i) communications between counsel, or counset and clients including. their
employees, consultants, board members or advisors;

(iiiy  any joint or several interview of prospective witnesses, and summaries. or
reports thereof;

(iv) any analyses, document binders, files, compilations or databases;

(v)  the sharing. or exchange via any media, including but not limited to
electronic media;

(vi)  theories, impressions, analyses, legal research, or legal opinions;
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(vii) - communications to' and from experts, and documentatlon reIatmg to or
R settmtT out expert commentary and oplmon, and - - -

(viii)  any other material, communications - and mformatlon whlch would
- otherwise be protected from:disclosure to Third Parties;.:

(&)  “TCE” has the meaning defined in paragraph A. of the- Reci_tals:»- :
® “Thn‘d Party” or “Thlrd Partles” means: any person or. entlty that -is° not—wrth

E] I= £l ?
othepwise—and;—witheutlimitation;_a Party. Third Party includes TCE, their
employees, agents, counsel, subcontractors, consultants; experts, or.any other
person or entity acting-on TCE’s behalf. .

COMMON INTEREST OF THE PARTIES

w

Pl

w

The Parties have a common, joint, and mutual interest in the defence of the Claims, wish to
cooperate with each other in respect of the defence of the Claims, and due to the anticipated
litigation with TCE, wish to share between them Privileged Information without risk of "
prejudice to or of waiver in whole or in part of their respective privileges and rights to hold
such Privileged Information protected from disclosure.

The Parties are under no obligation to share Privileged Information. However, from time
to time, either Party (the “Disclosing Party”) in its sole discretion may choose to share-
Privileged Information with the other Party (the “Receiving Party™).

To the extent that exchanges of Privileged Information have been made prior to entering
into this Agreement, it is the Parties’ intention that all such exchanges be subject to the
terms of this Agreement as if they had occurred after the Effective Date.

The execution of this Agreement, the cooperation between the Parties in respect of the
defences to the Claims and the exchange of Privileged Information under this Agreement;
where - the materials: would otherwise be. protected by law against disclosure by

- solicitor-client (attorney client) prlvdege litigation ' privilege; work’ product: doctrine,.

without prejudice privilege, or any other applicable rule of privilege or confidentiality:

()  are-not intended to, do not and- shall not-constitute.a waiver-in-whole-or in
part in favour of any Third Party by either Party of any applicable privilege
or-other rule of protection from disclosure; and:

(i)  will not be asserted at-any time- by either. Party as a-waiver- of any such
privilege or other rule of protection from disclosure: -
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Disclosure of Privileged Information by the Receiving Party to Third Parties without the
prior written consent of counsel for the Disclosing Party is expressly prohibited, unless the
disclosure is ordered by a court of competent jurisdiction or is otherwise required by law.
If disclosure of any Privileged Information is sought from a Receiving Party in any
arbitration, litigation or. other legal proceedings; the. Receiving. Party [from. ‘whom
disclosure is sought] shall take all steps necessary to preserve -and invoke, to the: fullest-
extent possible, all applicable privileges, immunities-and protections-against disclosure,
and shall immediately provide written notice of such legal proceedings to the Disclosing.
Party. The: Receiving. Party shalil not voluntarily surrender or disclose: the Privileged.
Information” without- first’ providing: the: Disclosing: Party a reasonable- opportunity to
protect-its interests before the applicable court or arbitral tribunal.

All of the Privileged Information shall be preserved as confidential and privileged both
prior to resolution of all outstanding: Claims and thereafter, and shall not-be used for any
purpose other than the stated sole purpose of cooperation in the defence of the Claims.

Neither Party shall disclose to a Third Party the existence of this Agreement, nor its terms,
unless-both Parties consent in writing or unless compelled by order of a court or arbitral
tribunal.

The Parties acknowledge and agree that their common interest in the defence of the Claims
and their intentjon that no waiver of privilege shall result from their exchange of Pr1v1leged
Information between them shall in no way be affected or deemed to be negated in whole or.
in part by the existence now or in the future of any adversity between the Parties relating to
or arising out of the SWGTA Contract, whether in connection with the Claims or
otherwise, and that any such adversity shall not affect this Agreement.

COOPERATION

10.

The Parties shall cooperate in respect of the defence of the Claims, including providing
access to information, materials and employees as may be reasonably necessary from time
1o time, as the case may be, provided that each of the Parties reserves the right to determine -
what information will be shared and under what circumstances, and no obligation or duty
to share any such information is created by this Agreement.

WITHDRAWAL

11.

12.

13,

It is the intent of the Parties that this Agreement shall remain in effect until final resolution
of the Claims, either by litigation in a final, non-appealable judgment or arbitral award or
by a final negotiated settlement, whichever is later.

Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving.
twenty (20) days advance written notice to the other Party, which 20 days is calculated
beginning.-on the day after the notice is received by a Party. For greater. certainty,
withdrawal from this Agreement by a Party is not effective until the expiration of the-20
days’ notice period required by this provision.

Any withdrawal from this Agreement shall be prospective in effect only and the
withdrawing Party and any Privileged Information made available by or to the other Party
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prior to that Party’s withdrawal shail continue: to be: gover'ned by the- terms- of this
Agreement. whether or not the Parties are, in any- respect in re]atlon to the SWGTA
Contract, adverse in interest.

On’ or:before-the-effective date.of a-withdrawal from this- Agrecmcnt the: withdrawing..
Party shall return to the: Disclosing. Party all Privileged. Information: received .from the -
Disclosing-Party. In the case of copies, with the-consent of the:Disclosing. Party, the: .
Receiving Party may destroy such copies in‘a secure manner, and confirm in writing to the:
Disclosing Party that it has done so.

WAIVER OF CONFLICT OF INTEREST-

15.

16.

The Parties agree-that.this Agreement and the sharing-of Privileged. Information between
them shall not be used as a basis for a motion to disqualify a Party’s counsel (including for
certainty the Party’s counsel’s law firm and any partner or associate thereof) after a Party
has withdrawn from this Agreement for any reason, including without limitation, due to
any conflict of interest which arises or becomes known to the withdrawing Party after the
Effective Date; adversity between the Parties or any other reason whatsoever based on this
Agreement or the cooperation and disclosure of Privileged Information hereunder.

The Parties confirm that there is no and shall not be deemed to be-any solicitor-client
relationship between counsel for the OPA and Ontario, nor any solicitor-client relationship
between counsel for Ontario and the OPA, as a result of any communications, sharing of
Privileged Information, cooperation or any other action taken in furtherance of the Parties’
common interests or under and in reliance upon this Agreement.

INJUNCTIVE RELIEF

17.

The Receiving Party acknowledges that disclosure of any Privileged Information to Third
Parties in breach of this Agreement will cause the Disclosing. Party to suffer irreparable
harm for which there is no adequate legal remedy. The Parties therefore agree that
immediate injunctive relief is an appropriate and necessary remedy for a breach or
threatened or anticipated breach of this Agreement.

NOTICE

18.

All notices and other communications between the Parties, unless otherwise speclﬁcally
provnded, shall be ifi writing and deemed to have been duly given when delivered in person
or telecopied or delivered by overnight courier, with postage prepaid, addréssed as follows:

To:  Ontario Power Authority

Attention: Michael Lyle, General Counsel:
120 Adelaide.Street West, Suite- 1600
Toronto, Ontario

M5H IT1
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Tel. No.: (416) 969-6035
Fax No.: (416) 967-1947
E-Mail: michael lyle@powerauthority.on.ca

To:  Her Majesty the Queen in Right of Ontario as Represented by the Minister-
of Energy
Attention: L

GENERAL PROVISIONS -

19.

20.

21.

22.

23.

24.

25.

26,

27.

This Agreement shall be construed in accordance with the laws of the Province of Ontario
and the Parties to this- Agreement irrevocably attorn to the jurisdiction of Ontario with
respect to any and all matters arising under this Agreement.

if any of the pr0v1310ns of this Agreement or portlons thereof should be determined to be

invalid, illegal or unenforceable in any respect; the validity, legality or enforceablllty of the
. ‘remammg provmlons shall not in any way | be affected or 1mpa1red thereby

Any failure of any Party to enforce any of the prov151ons of this ‘Agreement or to require
compliance with any of its terms at any time while this Agreement is in force shall in no
way affect the validity of this Agreement, or any part hereof, and shall not be deemed a
waiver of the right of such Party thereafier to enforce any and each such provisions.

Nothing contained in or done further to this Agreement shall be deemed either expressly or
by implication to create a duty of loyalty between any counsel and anyone other than the
client of that counsel.

This Agreement contains the entire understanding of the Parties with respect to the subject
matter hereof. There are no other oral understandings, terms, or conditions and neither
Party has relied upon any representation, express or implied, not contained in this
Agreement.

No change, amendment, or modification of this Agreement shall be valid or binding upon
the Parties hereto unless such change, amendment, or modification is in writing and duly
executed by both Parties hereto.

The headings contained in this Agreement are for convenience and reference only and in
no way define, describe, extend, or limit the scope or intent of this Agreement or the intent,
of any provision contained herein.

This Agreement shall enure to the benefit of and be binding upon the respective successors
and assigns of the Parties.

This Agreement may be signed in counterparts and by facsimile and all counterparts:
together shall constitute the Agreement.
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IN WITNESS ' WHEREOF, the Patties have executed this Agreement as of the date first set

forth above.
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ONTARIO POWER AUTHORITY

By:

Name:

Title:

HER-MAJESTY THE QUEEN IN RIGHT OF
ONTARIO' AS- REPRESENTED BY THE
MINISTER OF ENERGY.-

By:

Name:

Title:




Christine Lafleur

From: Susan Kennedy

Sent: Thursday, May 05, 2011 3: 54 PM

To:- - . -~ Robert Godhue : :

Subjeect: - - . . - FW:OPA-TCE- ; o -
Attachments: " OPA Litigation hold Ietter 20418319 1 DOC
Raobert,

Would you transfer the attached memo text (from and including "PLEASE READ THIS MEMORANDUM CAREFULLY”)
to OPA an OPA memo format — memo will be going out from Mike Lyle. Addressees: All membiers of the Executive Team
(except Mike), Brett Baker, Susan Kennedy, Shawn Cronkwright, Deborah Langelaan, M:chael Killeavy, Robert Godhue,
Nimi Visram.

It should be saved into:

L:\Corporate Legal Group Files\3 - ELECTRICITY RESOURCES\SOUTHWEST GTA (3-10016)\Contract Termination\Litigation
Hold Memorandum

Thanks,

Susan H. Kennedy
Director, CorporatefCommercial Law Group

From: Ivanoff, Paul [maiito:PIvanoff@osler.com]

Sent: April 8, 2011 12:44 PM

To: Michael Lyle

Cc: Sebastiano, Rocco; Susan Kennedy; Deborah Langelaan
Subject: OPA - TCE

Mike,

Attached is a draft memorandum prepared in connection with the retention of documents by the OPA respecting
the Oakville Generating Station matter. The memo references the obligation to retain documents and the
importance of preserving documents and records in light of anticipated legal proceedings. The memo is drafied
in a way that it can be copied to OPA letterhead and distributed by you internally within the OPA.

If you have any questions, please let me know.

Regards,
Paul

Paul lvanoff
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE

pivanoff@osler.com

Qsler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronta, Ontario, Canada M5X 188



This e-mail message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

te contenu du présent courriel est privilégié, confidentiel et
soumis & des droits d'auteur. || est interdit de 'utiliser ou
de le divulguer sans aulorisation.
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Memorandum Privileged & Confidential
To: Michael Lyle , Date: April 8, 2011
General Counsel '
Ontario Power Authority

c: Rocco Sebastiano

From: Paul A. Ivanoff _ Tel: (416) 862-4223

Subject: TransCanada Energy Ltd. Oakville Generating Matter No: 1126205
Station, Southwest GTA CES Contract— Document
Retention & Preservation

Note: The following memorandum should be copied onto Ontario Power Authority law group
letterhead before dissemination and should include a banner stating “Privileged and
Confidential”.

PLEASE READ THIS MEMORANDUM CAREFULLY

Please be advised that Ontario Power Authority (“OPA™) reasonably anticipates the possibility of
legal proceedings in relation to matters involving TransCanada Energy Ltd. and the Oakville
Generating Station, Southwest GTA project (the “OGS Project”).

As such, all documents and records (both electronic and paper) that relate to the anticipated or
pending litigation must be retained until any such proceedings are finally concluded.

As a recipient of this memo, you are required to preserve all documents and records pertaining to

the OGS Project, as more clearly described below.

Preservation of Records Relating to Litigation -

To assist the OPA in meeting its documentary discovery obligations, in the event that OPA is
named as a party in legal proceedings in matters relating to the OGS Project, it is important that
you preserve all documents and records that relate in any way, directly or indirectly, to this
matter.

A party to litigation is required to disclose the existence of every document relating to any matter
in issue in the legal proceedings that is or has been in the party’s possession, control or power,

- whether or-not privilege is claimed in respect of a document.

© LEGAL L0AS39.1-
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As such, in order to ensure that the OPA meets its obligations and in order to assist the OPA in
legal proceedings, documents and records that relate in any way, directly or indirectly, to the
OGS Project should be clearly identified so as to avoid inadvertent destruction and should be
kept in a secure location.

Documents Which Must Be Disclosed — “Relevance”

You should be aware that relevancy is a legal consideration and that it is not your job to
determine what documents in your possession, control or power are in fact relevant. In that
regard, you should not attempt when gathering documents to determine what documents you
believe are relevant or covered by any form of privilege. At this time, it is important that all
documents relating to the OGS Project be preserved.

“Documents” includes all Paper, Computer and Electronic Records and Information

“Documents” required to be disclosed are defined broadly and mclude ‘paper records (such as
letters and notes), any data and information in electronic form (such as emails and computerized
account records), manuals, business records, sound recordings, videotapes, photographs, charts,
graphs, maps, plans, surveys, and books of accounting, Note that this is not an exhaustive list —
any record, data and information in any format must be preserved.

An important part of document preservation is to consider electronic records - including
electronic versions of documents as well as documents which may only exist electronically and
data which may only exist in computer files and records.

As well as preserving all paper documents at your desk and filing cabinets, steps must be taken
to preserve all electronic and computerized documents and records. This includes information
stored in servers, computers, laptops, palm pilots, blackberries, and cell phones.

IT Personnel

It is imperative that IT personnel preserve the OPA’s e-mail server, back-up tapes and the
computer hard drives of all those employees who might reasonably be in possession of
documents and records relating in any way directly or indirectly to the OGS Project or issues
raised in anticipated or pending legal proceedings. Even if back-up tapes are not readily
accessible and will not be reviewed at this juncture, they must be preserved so that in the event
there is a need to review those back-up tapes, they will be available.

The General Issues

While all documents relating directly or indirectly to the OGS Project must be preserved, it may
be helpful for you to know that, in broad terms, the following issues may be relevant in the
anticipated or pending litigation:

1. the procurement and administration of the CES Contract between the OPA and TCE;

LEGAL_1:20418519.1
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2. h OPA’S placnisiz analysis of the needs in Soutiwest GTA:
3. the communications between the OPA and the Government relating to the OGS;
4. the Minister of Energy’s decision and announcment that the OGS will not proceed;

Please ensure that all documents relating to the OGS Project, including those documents relating
to the general issues outlined above are appropriately segregated and preserved.

If you have any questions or concerns, please contact the OPA law group at (416) 969-6035.

- LEGAL_i:20418319.1



- Sentr

Chnstl e La_‘ our. L .','._;."[._

' ‘f_'_Robert Godhige " o

"rl.-'.\'From AT :
Thursday, May 05, 2011 4 13 PM T

“Tor.

o o Susan Kennedy
| Subject: - Y RE: OPASTCE : e
) 'Attachments o " TCE Document Retentlon Memo doc '

From: Susan Kennedy
Sent: May 5, 2011 3:54 PM
To: Robert Godhue
Subject: FW: OPA - TCE

Robert,

Would you transfer the attached memo tfext (from and including “PLEASE READ THIS MEMORANDUM CAREFULLY?”)
to OPA an OPA memo format — memo will be going out from Mike Lyle. Addressees: All members of the Executive Team
(except Mike), Brett Baker, Susan Kennedy, Shawn Cronkwright, Deborah Langelaan, Michael Killeavy, Robert Godhue,
Nimi Visram.

It should be saved into:

L:\Corporate Legal Group Files\3 - ELECTRICITY RESOURCES\SOUTHWEST GTA (3-10016)\Contract Termination\lLitigation
Hold Memorandum

Thanks,

Susan H. Kennedy
Director, Corporate/Commercial Law Group

From: Ivanoff, Paul [(mailto:PIvanoff@osler.com]

Sent: April 8, 2011 12:44 PM

To: Michael Lyle

Cc: Sebastiano, Rocco; Susan Kennedy; Deborah Langeiaan
Subject: OPA - TCE

- Mike,

Attached is a draft memorandum prepared in connection with the retention of documents by the OPA respecting
the Oakville Generating Station matter. The memo references the obligation to retain documents and the
importance of preserving documents and records in light of anticipated legal proceedings. The memo is drafted
in a way that it can be copied to OPA letterhead and distributed by you internally within the OPA.

If you have any questions, please let me know.

Regards,
Paul

X

Paul vanoff” *
Paltr_lef L



416.862.4223 DIRECT
416.862.6666 FACSIMILE -

pivanoff@oster.com .

Osler, Hoskin & Harcouri LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada MSX 1B8

[l

This e-mail message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentiel et
soumis a des droits d'auteur. |l est interdit de |'utiliser ou
de le divulguer sans autorisation.

ek T 4 # &



May 30,2012 :

ONTARIO

MEMO TO: Colin Andersen, Kristin Jenkins, Andrew Pride, JoAnne Butler, Amir
Shalaby, Kim Marshall, Brett Baker, Susan Kennedy, Shawn Cronkwright, Deborah
Langelaan, Michael Killeavy, Robert Godhue, Nimi Visram

FROM: Michael Lyle

RE: TransCanada Energy Lid. Qakville Generating Station, Southwest GTA CES
Contract— Document Retention & Preservation

PLEASE READ THIS MEMORANDUM CAREFULLY

Please be advised that Ontario Power Authority (“OPA”) reasonably anticipates the possibility of
legal proceedings in relation to matters involving TransCanada Energy Ltd. and the Oakville
Generating Station, Southwest GTA project (the “OGS Project™).

As such, all documents and records (both electronic and paper) that relate to the anticipated or
pending litigation must be retained until any such proceedings are finally concluded.

As a recipient of this memo, you are required to preserve all documents and records pertaining to

the OGS Project. as more clearly described below.

Preservation of Records Relating to Litigation

To assist the OPA in meeting its documentary discovery obligations, in the event that OPA is
named as a party in legal proceedings in matters relating to the OGS Project, it is important that
you preserve all documents and records that relate in any way, directly or indirectly, to this

matter.

!

A party to litigation is required to disclose the existence of every document relating to any matter
in issue in the legal proceedings that is or has been in the party’s possession, control or power,
whether or not privilege is claimed in respect of a document.

As such, in order to ensure that the OPA meets its obligations and in order to assist the OPA in
legal proceedings, documents and records that relate in any way, directly or indirectly, to the
OGS Project should be clearly identified so as to avoid inadvertent destruction and should be
kept in a secure location.

Documents Which Must Be Disclosed - “Relevance”.

You should be aware that relevancy is a legal consideration and that it is not your job to
determine what documents in your possession, control or power are in fact relevant. In that
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POWER AUTHORITY

regard, you should not atterpt when gathering documents.to deferming w]:iat_d@hmeﬁts’ you
believe are relevant or covered by any form of privilege. At this time, it is important that all
documents relating to the OGS Project be preserved.

“Documents? includes all Paper, Computer and Electronic Records and Information,

“Documents” required to be disclosed are defined broadly and include paper records (such as
letters and notes), any data and information in electronic form (such as emails and computerized
account records), manuals, business records, sound recordings, videotapes, photographs, charts,
graphs, maps, plans, surveys, and books of accounting. Note that this is not an exhaustive list —
any record, data and information in any format must be preserved.

-An important part of document preservation ‘is to comsider electronic records - including
electronic versions of documents as well as documents which may only exist electronically and
data which may only exist in computer files and records.

As well as preserving all paper documents at your desk and filing cabinets, steps must be taken
to preserve all electronic and computerized documents and records. This includes information
stored in servers, computers, laptops, palm pilots, blackberries, and cell phones.

IT Personnel

It is imperative that IT personnel preserve the OPA’s e-mail server, back-up tapes and the
computer hard drives of all those employees who might reasonably be in possession of
documents and records relating in any way directly or indirectly to the OGS Project or issues
raised in anticipated or pending legal proceedings. Even if back-up tapes are not readily
accessible and will not be reviewed at this juncture, they must be preserved so that in the event
there is a need to review those back-up tapes, they will be available.

The General Issues

While all documents relating directly or indirectly to the OGS Project must be preserved, it may
be helpful for you to know that, in broad terms, the following issues may be relevant in the
anticipated or pending litigation:

1. the procurement and administration of the CESV Contract between the OPA and TCE;

2. the OPA’s planning analysis of the needs in Southwest GTA;

3. the communications between the OPA and the Government relating to the OGS;

4. the Minister of Energy’s decision and announcement that the OGS will not proceed;

Please ensure that all documents relating to the OGS Project, including those documents relating
to the general issues outlined above are appropriately segregated and preserved.



. If you have any qusstions or conceiis. please Contact the OPA law group'at (416) 969-6035;



Christine_ Lafle

Draft thlgatlon - o
“TCE Document Retentlon ‘Memo. doc; OPA - TCE '

T Attachments

Importance: High

Draft memo (from you) attached for your review and comment and Paul’s original email attached for reference.

Susan H. Kennedy

Director, Corporate/Commercial Law Group
Ontario Power Authority

T: 416-869-6054

F: 416-969-6383

E: susan.kennedy@powerautharity.on.ca




MEMO TO: Colin Andersen, Kristin Jenkins, Andrew Pride, JoAnne Butler, Amir
Shalaby, Kim Marshall Breit Baker, Susan Kennedy, Shawn Cronkwright, Deborah
Langelaan, Michael Killeavy, Robert Godhue, Nimi Visram, Aaron Cheng, John Zych,
Sarah Diebel

FROM: Michael Lyle

RE: TransCanada Energy Ltd. Oakville Generating Station, Southwest GTA CES
Contract—Document Retention & Preservation

PLEASE READ THIS MEMORANDUM CAREFULLY

Please be advised that Ontario Power Authority (*OPA”) reasonably anticipates the possibility of
legal proceedings in relation to matters involving TransCanada Energy Ltd. and the Oakville
Generating Station, Southwest GTA project (the “OGS Project”).

As such, all documents and records (both electronic and paper) that relate to the anticipated or
pending litigation must be retained until any such proceedings are finally concluded.

As a recipient of this memo, you are required to preserve all documents and records pertanung o

the OGS Project. as more. clearly described below.

Preservation of Records Relating fo Litigation.

To assist the OPA in meeting its documentary discovery obligations, in the event that OPA is
named as a party in legal proceedings in mafters relating to the OGS Project, it is important that
you preserve all documents and records that relate in any way, directly or indirectly, to this
matter:

A party to litigation is required to disclose the existence of every document relating to any matter
~ in issue in the legal proceedings that is or has been in the party’s possession, control Or power,
whether or not privilege is claimed in respect of a document.

As such, in order to ensure that the OPA meets its obligations and in order to assist the OPA in
legal proceedings, documents and records that relate in any way, directly or indirectly, to the
OGS Project should be clearly identified so as to avoid inadvertent destruction and should be
kept in a secure location.




POWER AUTHORITY {_

Documents Which Must Be Disclosed = “Relevanee” *..

You should be aware that relevancy is a legal consideration and that it is not your job to
determine what documents in your possession, confrol or power are in fact relevant. In that
regard, you should not attempt when gathering documents to determine what documents. you
believe are relevant or covered by any form of privilege. At this time, it is important that all
documents relating to the OGS Project be preserved.

“Documents” includes all Paper, Computer and Electronic Records and Information,

“Documenis” required to be disclosed are defined broadly and include paper records (such as
letters and notes), any data and information in electronic form (such as emails and computerized
account records), manuals, business records, sound recordings, videotapes, photographs, charts,
graphs, maps, plans, surveys, and books of accounting. Note that this is not an exhaustive list —
any record, data and information in any format must be preserved.

An important part of document preservation is to comsider electronic records - including
electronic versions of documents as well as documents which may only exist electronically and
data which may only exist in computer files and records.

As well as preserving all paper documents at your desk and filing cabinets, steps must be taken
to preserve all electronic and computerized documents and records. This includes information
stored in servers, computers, laptops, palm pilots, blackberries, and cell phones.

IT Eersopnel

It is imperative that IT personnel preserve the OPA’s e-mail server, back-up tapes and the
computer hard drives of all those employees who might reasonably be in possession of
documents and records relating in any way directly or indirectly to the OGS Project or issues
raised in anticipated or pending legal proceedings. Even if back-up tapes are not readily
accessible and will not be reviewed at this juncture, they must be preserved so that in the event
there is a need to review those back-up tapes, they will be available.

The General Issues

While all documents relating directly or indirectly to the OGS Project must be preserved, it may
be helpful for you to know that, in broad terms, the following issues may be relevant in the
anticipated or pending litigation:

1. the procurement and administration of the CES Contract between the OPA and TCE;

2. the OPA’s planning analysis of the needs in Southwest GTA;

3. the communications between the OPA and the Government relating to the OGS;

4. the Minister of Energy’s decision and announcement that the OGS will not proceed;



L -.‘:-'P"Ieasq;._ensﬁfe thatalldocumentsrelatmgtothe OGS P_rb'j'é:_ct, ihcluding ';hoé"é ;docﬁr'fi_éﬁ"'[éi'rclatmg": LT

to the general issues outlined above are appropriately segregated and preserved.
If you have any questions or concerns, please contact either:
Michael Lyle: at extension 6035, or

Susan Kennedy: extension 6054



'Chrlstme "Lafleur

i From' s 'lvanoff Paul [F’Ivanoff@osler com]

Td"

- Sent? B Frlday, April 08, 201‘1 1244 PM
e Michael Lyle - R e
SrGer s ,_'_-;._';Sebasuano Rocco, Susan Kennedy, Deborah Langelaa R
* Subject: "~ OPA-TCE -
Attachments: OPA Litigation hold letter 20418319_1 DOC
Mike,

Attached is a draft memorandum prepared in connection with the retention of documents by the OPA respecting
the Oakville Generating Station matter. The memo references the obligation to retain documents and the
importance of preserving documents and records in light of anticipated legal proceedings. The memo is drafted
in a way that it can be copied to OPA letterhead and distributed by you internally within the OPA.

If you have any questions, please let me know.

Regards,
Paul

&l

" Paul vanoff
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE

pivanofi@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Can_ada M5X 188

[x]

This e-mail message is privileged, confidential and subject fo
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du prasent courriel est privilégié, confidentiel et
soumis & des droits d"auteur. Il est interdit de l'utiliser ou
de le divulguer sans autetisation.




leged

1V1

ratt & Ir

o ;tp:égt_i_:i@itl_831§-l,_"i_: EERRE IR

Memorandum Privileged & Confidential

To: Michael Lyle ' Date: April 8, 2011
General Counsel
Ontario Power Authority

¢: Roceo Sebastiano

From: Paul A. Ivanoff Tel: (416) 362-4223

Subject: TransCanada Energy Ltd. Oakville Generating Matter No: 1126205
. Station, Southwest GTA CES Contract— Document
Retention & Preservation

Note: The following memorandum should be copied onto Ontario Power Authority law group
letterhead before dissemination and should include a banmer stating “Privileged and
Confidential”.

PLEASE READ THIS MEMORANDUM CAREFULLY

Please be advised that Ontario Power Authority (“OPA”) reasonably anticipates the possibility of
legal proceedings in relation to matters involving TransCanada Energy Ltd. and the Oakville
Generating Station, Southwest GTA project (the “OGS Project™).

As such, all documents and records (both electronic and paper) that relate to the anticipated or
pending litigation must be retained until any such proceedings are finally concluded.

As a recipient of this memo, you are required to preserve all documents and records pertaining to

the OGS Project, as more clearly described below.

Preservation of Records Relating to Litigation -

To assist the OPA in meeting its documentary discovery obligations, in the event that OPA is
named as a party in legal proceedings in matters relating to the OGS Project, it is important that
you preserve all documents and records that relate in any way, directly or indirectly, to this
matter.

A party to litigation is required to disclose the existence of every document relating to any matter
in issue in the legal proceedings that is or has been in the party’s possessmn, controI Or power,
whether or not pnvﬂege is claimed in respect ofa document : _

FlAelar Ao



Draft & Privileged

As such, in order to ensure that the OPA meets its obligations and in order to assist the OPA in
legal proceedings, documents and records that relate in any way, directly or indirectly, to the
OGS Project should be clearly identified so as to avoid inadvertent destruction and should be
kept in a secure location.

Documents Which Must Be Disdosed — “Relevance”

You should be aware that relevancy is a legal consideration and that it is not your _]Ob to
determine what documents in your possession, control or power are in fact relevant. In that
regard, you should not aftempt when gathering documents to determine what documents you
believe are relevant or covered by any form of privilege. At this time, it is important that all
documents relating to the OGS Project be preserved.

“Documents” includes all Pa_tpe_r. Compute_r a_nd Electronic Records and Infprmation

“Documents” required to be disclosed are defined broadly and include paper records (such as
letters and notes), any data and information in electronic form (such as émails and cornputerized
account records), manuals, business records, sound recordings, videotapes, photographs, charts,
graphs, maps, plans, surveys, and books of accounting. Note that this is not an exhaustive list -
any record, data and information in any format must be preserved.

An important part of document preservation is to consider electronic records - including
electronic versions of documents as well as documents which may only exist electronically and
data which may only exist in computer files and records.

As well as preserving all paper documents at your desk and filing cabinets, steps must be taken
to preserve all electronic and computerized documents and records. This includes information
stored in servers, computers, laptops, palm pilots, blackberries, and cell phones.

IT Personnel

It is imperative that IT personnel preserve the OPA’s e-mail server, back-up tapes and the
computer hard drives of all those employees who might reasonably be in possession of
documents and records relating in any way directly or indirectly to the OGS Project or issues
raised in anticipated or pending legal proceedings. Even if back-up tapes are not readily
accessible and will not be reviewed at this juncture, they must be preserved so that in the event
there is a need to review those back-up tapes, they will be available.

The General Issues

While all documents relating directly or indirectly to the OGS Project must be preserved, it may
be helpful for you to know that, in broad terms, the following issues may be relevant in the
anticipated or pending litigation:

1. the procurement and administration of the CES Contract between the OPA and TCE;

LEGAL_1:20418319.1



2. the OPA splanmng ana1y51s of the needs in Southwest GTA, o
3. the communications between the OPA and the Government relating to the OGS;
4, the Minister of Energy’s decision and announcment that the OGS will not proceed;

Please ensure that all documents relating to the OGS Project, including those documents relating
to the general issues outlined above are appropriately segregated and preserved.

If vou have any questions or concerns, please contact the QPA law group at (418) 969-6035.

Dratt & I’rivileged

- LEGAL; 1:20418319.3;
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y :-_JoAnne Butler

From , Sl

Sent R . Friday, May 06, 2011 8 58 AM

To: - R _Michael Kllleavy, Susan Kennedy ;
“Ce: .+ 7ol < DeborahLangelaan:c o ' e
Subject: ' ‘ RE: TCE Matter - 18 May 2011 BOD Update REVISED

| am good with this-and plan to send on with'an ER package after lunch unless | hear any objections...thanks...
JCB

JoAnne C. Butler -
Vice President, Electricity Resources
Ontario Power Authority.

120 Adelaide Street West, Suite 1600
Toronte, Ontario M5H 1T1

416-969-6005 Tel
416-969-6071 Fax,
joanne. butler@powerauthority.on.ca

From: Michael Killeavy

Sent: Jueves, 05 de Mayo de 2011 03:35 p.m.

To: Susan Kennedy

Cc: JoAnne Butler; Deborah Langelaan

Subject: TCE Matter - 18 May 2011 BOD Update - REVISED

Importance: High

#£* PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION ***

Attached please find a revised copy of the proposed Board update presentation. |incorporated some suggestions Deb
had.

Michae! Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

MS5H 1T1

416-969-6288

416-520-9788 {CELL)

416-967-1947 (FAX}



‘_To ro nto, Onta rlo
'“.‘_M5,,_1Ti
4162965:6288
-416- 520-9788 (CELI.)
416-967-1947 (FAX}

From: JoAnne Butler

Sent: May 5, 2011 12:33 PM

To: Michael Killeavy; Deborah Langelaan; Kristin Jenkins

Cc: Manuela - Moellenkamp -

Subject. Communications Matertal for- TCPL Marketv:ew Conference next week

As you know, | will be speaking at a TransCanada event next week. Here are my slides with speaking notes and
socme general backup comments below.

If anyone asks about the costs or where we are on OGS, | wili say:
“TransCanada and the OPA are currently discussing the disposition of the SWGTA contract. Costs,
if any, associated with the disposition of the SWGTA contract are undetermined af this time.”

.If possible, we’d prefer to avoid delivering.the second sentence as it has the potential to Jead to .
further questions about the quantum and nature of costs that it is referring to. It would be better-
to. wrap up the question with “Right now, ’m not in a position to say anything further on that
front.”

If anyone asks about the KWCG project, I will say: (Kristin, I couldn’t find that email with the
background info....can you resend it to me? Thanks...) ,

“The government believes that gas-fired generation will continue to be a safe and secure part of Ontario’s
elecmczty system Our updated Long-Term Energy PIan mdtcates that we do neerl a plcmt in this area. While

We- would advnse the deletlon of the last sentence_as any reference to optlons being considered with
TCE may contravene the CA that is in place.

In general, I can say: '

“OPA and TCE have a long standing, positive working relationship which has benefited rate payers
through the development and delivery of clean, cost effective power. TCE owns and operates Halton
Hills Generating Station, has 56% interest in Portlands Generating Station and is a major investor in
Bruce Power”.

We’re ok with this.

Please advise me of any concerns that you might have with this material from a legal or communications
standpoint. Thanks....

JCB

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontarie M5H 1T1

416-969-6005 Tel.
416-969-6071 Fax.
joanne.butfer@powerauthority.on.ca



Elliot
S

Elliot Smith
Associate

416.862.6435 DIRECT
416.862.6666 FACSIMILE

esmith@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Torou_'lto_.. Ontario, Canada M5X 1B8

(X

From: Michael Killeavy [maitto:Michiael.Killeavy@powerauthority.on.ca]
Sent: Thursday, May 05, 2011 12:41 PM
To: Ivanoff, Paul; Sebastiano, Rocco; Smith, Elliot; Susan Kennedy

Cc: Deborah Langelaan
Subject: FW: Communications Material for TCPL Marketview Conference next week

kokx PRIVILEGED AND CONFIDENTIAL— PREPARED IN CONTEMPLATION OF LITIGATION ***

Do you have any comments on the proposed answers to the questions (below) and content of the slide
presentation (attached)?’

Michae! Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

. 120 Adelaide Street'West; Suite 1600, .




o ",copynght Any unauthorlz d use or dISCI

Le ontenu du présent courtiel est pmnle ié, conf dentle[ et
soumis 4 des droits d'auteur. 1l est interdit de ['utifiser ou
de le divulguer sans autorisation.




. Chiristine Lafleu

Mtchael-’Kllleavy
Monday, May 09; 20‘11 12 51 PM S

_ Ivanoff; Paul’; ‘Sebastlano, _Rocco' 'Smlth Elllo ,Sus

o Cer s L s JoAnne Butler; Deborah Langetaan; Ronak Mozayyan
' Subject ST " TCE Matter = OPA Response to TCE Ltr of 29 April 2011 ...

Attachments: OPA Lir to TCE 9@ May 2011 - CA REVISIONS.docx
Impdrtance: High

*¥* PRIVILEGED AND CONFIDENTIAL ~PREPARED IN CONTEMPLATION OF LITIGATION ***

Colin Andersen reviewed the draft letter and had suggested a few minor changes, which are incorporated into the
attached version. Al changes are in blackline. Can you please review these changes and let me know if you are
comfortable with them?

Thanks,
Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority.

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 {FAX)




PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE

May xx4, 2011
Dear Alex:

We acknowledge receipt of your letter dated April 29, 2011 (the “April 29 Letter”). We
have reviewed it in detail and we are very disappointed that it does not contain any
materials revisions to your settlement proposal dated March- 10, 2011 (“Original
Settlement Proposal™), which we advised TCE was unacceptable to the OPA. The April
29 Letter serves only to confirm and amplify the Original Settlement Proposal. Indeed,
your estimated capital expenditure (“CAPEX”™) for the “Potential Project” (as such term
is defined in the Memorandum of Understanding dated December 21, 2010) is in excess
of $600 million, once gas and electrical interconnection costs are taken into account. We
cannot reconcile this CAPEX with our own estimates for such a plant.

In an effort to better understand the April 29 Letter we have the following questlons
which seek clarification on some of the matters raised in your letter

1. Can you please clarify the Annual Average Contract Capacity (“AACC”) and the
Season 3 Contract Capacity used in the TCE financial modeling for the Potential
Project? We are in receipt from you of the revised Schedule B to the proposed
Implementation Aagreement, dated 24 February 2011, which indicates seasonal
contract capacities of 510.0 MW, 481.5 MW, 455.9 MW and 475.0 MW. This
yields an Annual Average Contract Capacity of 480.6 MW. The April 29 Letter
states that an Annual Average Contract Capacity of 481 MW is higher than what
can be achieved by the gas turbines, which is 450 MW. Furthermore, the April 29
Letter also states that the maximum Season 3 Confract Capacity that can be
achieved is 427 MW. '

2. Please clarify what is included in the 2009 and 2010 CAPEX amounts for the

Potential Project detailed in TCE’s 15 March 2011 financing model assumptions

- shared with JoAnne Butler. These amounts total $42 million. We beheve that
_ these amounts may actually be OGS sunk costs." Is this correct?

3. Please clarify TCE’s cost of capital used in its ﬁ_na.ncial model for the Potential
Project, including how the cost of capital is arrived at (i.e., the proportion and cost
of both the debt and equity).

4. Please clarify the-NRRIF used in your financial mode! for the Potential Project.
The April 29 Letter refers to a 50% NRRIF, however, in the March 15, 2011

......




financing model assumptions shared with J oAnne Butler, TCE indicated 20% was
beingused. . . - . o S

. 2’5. - Can you please specify your concerns about testing ramp rates. for the Potential
Project? Although this is not included in the Peaking Generation form of contract,
the ramp rate is an important attribute of a peaking project and therefore, we
_consider it necessary to have a methodology in any contract for the Potential
Project to confirm that the ramp rate requirement is satisfied throughout the term
of the contract.

F6.The April 29 Letter states that TCE has shared its cash flow model with the OPA.
We believe that what this is referring to is the pro forma income statement for the
Oakville Generation Station, not a cash flow model where modeling assumptions
and calculations are disclosed. Can you please share the actual cash flow model
with us?

While we work to better understand our differences in terms of financial parameters for
any Potential Project, I have requested that our commercial team move this file to our
legal counsel, who will be contacting your legal counsel to commence discussions on
terms of reference for an arbitration of our dispute.

Sincerely,

Colin Andersen

LEGAL_1:20556i6L.3



_t'i'he;'ftaﬂe

Sent e “"Monday, May 09,2011 1: 33 PM-*

Ty

R ; _'-"A:_Mlchael Kllleavy, Ivanoff, Paul; Sebast:ano Rocco, Susan Kennedy-'
'ZC{:: T .- JoAnne Butler; Deborah Langelaan Ronak Mozayyan o
" Subject: _ RE: TCE Maltter - OPA Résponse to TCE Lir of 29 April 2011

These changes look ok to us.

Elliot

Elliot Smith
Associate

416.862.6435 DIRECT
416.862.6666 FACSIMILE

esmith@osler.com

Osler, Hoskin & Marcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8

(&

From: Michael Killeavy {mailto:Michael Killeavy@powerauthority.on.cal
Sent: Monday, May 09, 2011 12:51 PM

To: Ivanoff, Paul; Sebastiano, Rocco; Smith, Elliot; Susan Kennedy
Cc: JoAnne Butler; Deborah Langelaan; Ronak Mozayyan

Subject: TCE Matter - OPA Response to TCE Ltr of 29 April 2011 ..
Importance: High

**% PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION #***

Colin Andersen reviewed the draft letter and had suggested a few minor changes, which are incorporated into
the attached version. Al changes are in blackline. Can you please review these changes and let me know if you
are comfortable with them?

Thanks,
Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-62823

416-520-9788 (CELL)

416:967-1947 (FAX)



This e-mail message is privileged, confidential and subject to
copyright. Any unzuthorized use or disclosure is prohibited. -

Le contenu du présent courriel est privilegié, confidentie] et
soumis & des droits d'auteur. I] est interdit de I'utiliser ou
de le divulguer sans autorisation.




Mlchaei Kll!eavy e g
: " “Monday, May 09, 2011 5 13PM ' S
.To: o "ESmlth@osIer com'; 'P[vanoﬁ’@osler com’; 'RSebastlano@osler com
..Ceiir oo JoAnne Bitter; Deborah Langelaan; Ronak Mozayyan - 7
'Subject 7" " Re: TCE Matter - OPA Résponsé to TCE Lir of 29 April 2011

'Sent

Susan Kennedy

*** Privileged and Confidential - Prepared in Contemplation of Litigaﬁon *hk

Thanks Elliot.

Deb's finalized the letter and it's with Colin for his signature. It's possible that it will be sent tomorrow. | will keep you
posted. Once it's sent you can contact TCE counsel to discuss terms of reference for the arbitration.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)
416-968-6071 (fax)

416-520-9788 (cell}

Michael.killeavy@powerauthority.on.ca

From: Smith, Elliot [mailta:ESmith@osler.com]
~ Sent: Monday, May 09, 2011 01:33 PM
To: Michael Killeavy; Ivanoff, Paul <PIvanoff@osler.com>; Sebastlano,. Rocco <RSebastiano@osler.com>; Susan
Kennedy _
" Cc: JoAnne Butler; Deborah Langelaan; Ronak Mozayyan
Subject: RE: TCE Matter - OPA Response to TCE Ltr of 29 April 2011 ...

These changes look ok to us.
Elliot

]

Elliot Smith
Associate

416.862.6435 DIRECT
416.862.6666 -‘FACSIMILE

esmith@osler.com

Osler, Hoskin & Harcourt LLP'

Box 50, 1 First Cariadian Place
Torento, Ontario, Canada M5X 188 °




From: Michael Killeavy [mailto:Michael.Killeawy
Sent: Monday, May 09, 2011 12:51 PM

To: Ivanoff, Paul; Sebastiano, Rocco; Smith, Elliot; Susan Kennedy
Cc: JoAnne Butler; Deborah Langelaan; Ronak Mozayyan

Subject: TCE Matter - OPA Response to TCE Lir of 29 Aprit 2011 ...
Importance: High

**¥ PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION ***

Colin Andersen reviewed the draft letter and had suggested a few minor changes, which are incorporated into
the attached version. Al changes are in blackline. Can you please review these changes and let me know if you
are comfortable with them?

Thanks,
Michael

Michael Killeavy, LL.B., MiBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

This e-mail message is privileged, confidential and subiect to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentiel at
soumis & des droiis d"auteur. [l est interdit de I'ufiliser ou
de le divulguer sans autorisation.




| é:_;'Chrlstlne Laﬂeur.‘ B

':'5""From R Mlchael Kiileavy R

Sentr o : S Tuesday, May 10, 2011 10: 02 AM - . :
V. To: ,'_' ©. . 'Sebastiano, Rocco'; 'vanoff, Paul’; 'Srith; Ell|ot Susan Kennedy
L Cer e EL L JoAnné Butlér; Deborah Langelaan; Ronak Mozayyan Mlchael Lyle
" Subject: o FW: Letter from Colin Andersen -

Attachments: Letter Pourbaix response to Apr 29 May 9 2011.pdf

importance: High

*%* PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION ***

The letter to Alex Pourbaix of TCE was sent. You may now contact TCE counsel to discuss the terms of reference for the
arbitration.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-569-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

From: Irene Mauricette On Behalf Of Colin Andersen
Sent: May 10, 2011 9:58 AM

To: 'Alex Pourbaix (alex pourbaix@transcanada.com)’
Cc: Michael Killeavy

Subject: Letter from Colin Andersen

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE

Hi Alex - the enclosed letter from Colin Andersen is in response to yours of April 29, 2011 — original to follow by mail -
thanks —Irene Mauricette on behalf of Colin Andersen.

Irene Mauricefte
Executive Assistant to
The Chief Executive Officer

Ontarto Power Authority
120 Adelaide Street West, Suite 1600
Toronto ON M5H 1T1

Direct: 416 969 6010
FAX: 416 969 6380
Email: ireng.mauricette@powerauthority.on.ca

Web: www.powerauthority.on.ca



PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE
May 9, 2011

M. Alex Pourbaix

President, Energy & Qil Pipelines -
TransCanada Corpordtion

450 — 1 Street, SW

Calgary, Alberta

T2P 5H1 "

Dear Al :

We acknowledge receipt of your letter dated April 29, 2011 (the “April 29 Letter”).. We have reviewed it in
detail and we are very disappointed that it does not contain any material revisions to your settlement proposal -
dated March 10, 2011 (“Original Settlement Proposal”), which we advised TCE was unacceptable to the -
OPA. The April 29 Letter serves only to confirm and amplify the Original Settlement. Proposal Indeed,
your estimated capital expenditure (“CAPEX™) for. the “Potential Project” (as such term is defined in the:
Memorandum of Understanding. dated December 21, 2010) is in excess: of $600 million, once gas and
electrical interconnection costs are taken into account. We carnot reconcile this CAPEX with our. own
estimates for such a plant.

In an effort to better understand the April 29 Letter, we have the following questions which seek clarification.
on some of the matters raised in your letter:

1. Can you please clarify the Annual Average Contract Capacity (“AACC”) and the Season 3 Contract -
Capacity used in the TCE financial modeling for the Potential Project? We are-in receipt from you of'
. the revised Schedule B to the proposed Implementation Agreement; dated 24 February 2011, which
indicates seasonal contract capacities of 510.0 MW, .481.5 MW, 455.9 MW-and 475.0 MW This
yields an Annual Average Contract Capaclty of 480.6 MW, The April 29 Letter states that an Annual
Average Contract Capacity: of 481 MW is higher than what can be achieved by. the- gas turbines;
" which is 450 MW. Furthermore, the-April 29 Letter. also states that the maximum Season 3 Contract.
Capacity that can be achleved is 427 MW o ‘

2; Please clarify what:is mcluded in the 2009 and 2010 CAPEX: amounts- for. thé Potential- Project -
detailed in TCE”s 15 Mérch.2011 financing model assumptions: shared with JoAnne Butler. These.
amounts total $42 million. We believe that these amounts may actually be: OGS sunk costs;. Is this

correct?

3. Please clarify TCE’s cost ‘of capital used in its financial model. for-the Potential Project; including.
how the cost of capital is arrived at (i.e., the proportion and cost of both the debt and equity).

wwwbnwefauthontyunca EE



Ontario Power Authority

4 Please clanfy the NRRIF used in your ﬁnanc1a1 model for the Potentlal Pro;cct. The Apnl 29 Letter :
refers to a 50% NRRIF, however, in the March 15, 2011 ﬁnancmg model assumptlons shared w1th‘ .
" JoAnne Butler, TCE indicated 20% was bemg used:- ‘ s

5. Can you please specify your concerns about testing ramp rates for.the Potential Project? Although
this is not included in the Peaking Generation formof contract, the ramp rate is an important attribute
of a peaking project and therefore,-we consider it necessary to have a methodology in any contract for
the-Potential Project to confirm that the-ramp rate-requirement is satisfied. throughout the term of the-
contract.

6. The April 29 Letter states that TCE has shared its cash flow model: with the OPA. We believe that
what this is referring to is the pro forma income statement for the Oakville Generation Station, not a
cash flow model where modeling assumptions and calculations are disclosed. Can you please share-
the actual cash flow model with us?

While we work to better- understand our differences in terms of financial parameters for any Potential
Project, 1 have requested that our commercial team move this file to our legal counsel, who will be

contacting. your legal counsel to commence discussions: on terms of reference for an arbitration of our
dispute. =

Sincerely,

Gl o S

Colin Andersen
Chief Executive Officer



_ : ._..;MIC ael Kil eavy, Deborah Langelaan John Zych Susan KennedyJ Robert Godhue Nim:.,.
I S T Vlsram Sarah Diebel; Aaron Cheng s
Subject: TCE Potentlal Litigation

Attachments: TCE Document Retention Memo.doc

Please see the attached memo with respect to the potential litigation with TCE and the need to preserve records relating
to that potential litigation. Please read this document carefully. We would be happy to answer any questions that you
might have.

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

Fax:. 416.969.6383

Email: michael.lyle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient{s) above and may contain information that is privileged, confidential
and/or exempl from disclosure under applicable taw. If you are not the intended recipient(s), any dissemination, distribution or capying of this e-mail message or
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately
and delete this e-mail message




MEMO TO: Colin Andersen, Kristin Jenkins, Andrew Pride, JoAnne Butler, Amir
Shalaby, Kim Marshall, Brett Baker, Susan Kennedy, Shawn Cronkwright, Deborah

L angelaan, Michael Killeavy, Robert Godhue, Nimi Visram, Aaron Cheng, John Zych,
Sarah Diebel

FROM: Michael Lyle

RE: TransCanada Energy Ltd. Oakville Generating Station, Southwest GTA CES
Contract—Document Retention & Preservation

PLEASE READ THIS MEMORANDUM CAREFULLY

Please be advised that Ontario Power Authority (“OPA™) reasonably anticipates the possibility of
legal proceedings in relation to matters involving TransCanada Energy Ltd. and the Oakville
Generating Station, Southwest GTA project (the “OGS Project”).

As such, all documents and records (both electronic and paper) that relate to the anticipated or
pending litigation must be retained until any such proceedings are finally concluded.

As a recipient of this memo. you are required to preserve all documents and records pertaining to.

the OGS Project, as more clearly described below.

Preservation of Records Relating to Litigation

To assist the OPA in meeting its documentary discovery obligations, in the event that OPA is

named as a party in legal proceedings in matters relating to the OGS Project, it is important that
you preserve all documents and records that relate in any way, directly or mdlrectly, to this
matter :

A party to litigation is required to disclose the existence of every document relating to any matter
in issue in the legal proceedings that is or has been in the party’s possession, control or power
Whether or fot privilege is claimed in respéct of a document.

As such, in order to ensure that the OPA meets its obligations and in order to assist the OPA in
legal proceedings, documents and records that relate in any way, directly or indirectly, to the
OGS Project should be clearly identified so as to avoid inadvertent destruction and should be
kept in a secure location.




" oNTARIOf?.

POWER AUT HORI'I'Y

‘Documents _Whlch Must Be D1sclosed . '“ReleVance_’l’” o

You should be aware that relevancy is a legal consideration and that it is not your job to
determine what documents in your possession, control or power are in fact relevant. In that
regard, you should not attempt when gathering documents to determine what documents you
believe are relevant or covered by any form of privilege. At this time, it is important that all
documents relating to the OGS Project be preserved. '

“Documents” includes all Paper, Computer and Flectronic Records and Information..

“Documents” required to be disclosed are defined broadly and include paper records (such as
letters and notes), any data and information in electronic form (such as emails and computerized
account records), manuals, business records, sound recordings, videotapes, photographs, charts,
graphs, maps, plans, surveys, and books of accounting. Note that this is not an exhaustive hst -
any record, data and information in any format must be preserved

An important part of document preservation is to consider electronic records - including
electronic versions of documents as well as documents which may only exist electronically and
data which may only exist in computer files and records.

As well as preserving all paper documents at your desk and filing cabinets, steps must be faken
to preserve all electronic and computerized documents and records. This includes information
stored in servers, computers, laptops, palm pilots, blackberries, and cell phones.

IT Pers 'o_nnel

It is imperative that IT personnel preserve the OPA’s e-mail server, back-up tapes and the
computer hard drives of all those employees who might reasonably be in possession of
documents and records relating in any way directly or indirectly to the OGS Project or issues
raised in anticipated or pending legal proceedings. Even if back-up tapes are not readily
accessible and will not be reviewed at this juncture, they must be preserved so that in the event
there is a need to review those back-up tapes, they will be available.

The General Issues

While all documents relating directly or indirectly to the OGS Project must be preserved, it may
be helpful for you to know that, in broad terms, the following issues may be relevant in the
anticipated or pending litigation:

1. the procurement and administration of the CES Contract between the OPA and TCE;

2. the OPA’s planning analysis of the needs in Southwest GTA;

3. the commur_lications between the OPA and the Government relating to the OGS;

4, the Minister of Energy’s decision and announcement that the OGS will not proceed;



to the general issues outlined ebove are api:vropﬁately segregated and preserved
If you have any questions or concerns, please contact either:
Michael Lyle: at extension 6035, or

Susan Kennedy: extension 6054




Susan; Kennedy

-_,__-Michael Lyte; Kim Marshall
"RE: TCE Potential Ltt:gatlon

We'll set up a quick meeting with you to go through the requirements. The SharePoint platform established f © oAl
be used as a secure portal for the application.

.Thanks,
Aaron

Aaron Cheng

Director; Information Technology
Ontario Power Authority
416-969-6345"

From: Michael Lyle

Sent: May-10-11 2:03 PM

To: Kim Marshall; Terry Gabriele; Elizabeth Squissato; Aaron Cheng
Subject: Re: TCE Potential Litigation

Yes as first point of contact.

From: Kim Marshall

Sent: Tuesday, May 10, 2011 01.53 PM

To: Terry Gabriele; Elizabeth Squissato; Aaron Cheng
Cc: Michael Lyle

Subject: FW: TCE Potential Litigation

Terry, Elizabeth and Aaron - fyi.

Aaron, not sure you have been looped into the IT requirements here but if not we need to speak with Susan quickly |
think. By cc to mike — susan the right person? thx

" Kimberly Marshall

Vice President, Business Strategies & Soluticns
Ontario Power Authority

120 Adelaide Street West

Suite 1600

Toronto, Ontario M5H 1T1

. Phone: 416-969-6232
Celi: 416-545-7202

E-Mail: kim.marshall@powerauthority.on.ca

Fax: 416-967-1947

Visit our Website: www.powerauthority.on.ca.

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential
andfor exempt from disclosure under applicable [aw. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please nolify the sender immediately
and delete this e-mail message.

From: Michael Lyle 7
. Sentr Tiesday; May:10, 2011 1:24 PM -
To: Colin-Andersen; JoAnne: Butler; Amir-Shalaby;: Kristin-Jenkins; Kim-Marshall; Brett'Baker; Michael Killeavy; Deborah-.



‘Langelaan, John Zycn Susan Kennedy, Robert Godhue Ntmn Vlsram Sarah Dlebei Aaron Cheng v
_Subject TCE Pot tlal Littgation' S ’ -

Please see the attached memo ‘with respect to the potentlal Iltlgatlon w1th TCE and the need o preserve records reiatmg ‘
.to that potentlal_ htlgatlon Please read thls document carefu[ly We would be happy © answer any questlons that vou
. might have L B : : : :

Mlchael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

Fax: 416.969.6383

Email: michael.lvle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or
any files transmitted with-it-is strictly prohibited: If you-have received this messagein emor; or are-not the named recipient(s),-please nofify the sender immediately
and delete this e-mail message




Ivanoff Paul [Plvanoff@osler com]
 Tuesday, May 10, 2011 244 PM
*- Michael Killeavy -

- Susan Kennedy; Smith, Eliiot

" JoAnne Butler; Deborah Langelaan Ronak Mozayyan .Mlchael Lyle Sebastlano Rocco

Subject: RE: Letter from Colin Andersen [Privileged and Confidentiai]

As an update, a call has been placed to TCE’s counsel. He was out of the office at the time and a message has

been left to return the call.
We’ll let you know once we hear from him.
Regards,

PaalTvanof ™"
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE

pivancff@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontarlo, Canada M5X 1B8

£

From: Michael Killeavy [mailto:Michael.Killea owerauthority.on.ca
Sent: Tuesday, May 10, 2011 10:02 AM

To: Sebastiano, Rocco; Ivanoff, Paul; Smith, Elliot; Susan Kennedy
Cc: JoAnne Butler: Deborah Langelaan; Ronak Mozayyan; Michael Lyle
Subject: FW: Letter from Colin Andersen -
Importance: High

*** PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION ***

The letter to Alex Pourbaix of TCE was sent. You may now contact TCE counsel to discuss the terms of reference for the

arbitration.

Michael Killeavy, LL.B., MBA, P.Eng.

Director, Contract Management

Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

MS5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)



From: Irene Mauncette On Behalf Of Colln Andersen

Sent: May 10 2011 9: 58A i o
To: 'Alex Pourbalx (alex ourbalx transca
Cc: Michael Killeavy o
Subject: Letter from Colm Andersen '

PR!VILEGED CONFIDENTIAL AND WiTHOUT PREJUDICE

Hi Alex - the enclosed letter from Colin Andersen is in respense to yours of April 29, 2011 = original to follow by mail —
thanks - Irene Mauricette on behalf of Colin Andersen.

Irene Mauricette
Execulive Assistant to
The Chief Executive Officer

Ontario Power Authority
120 Adelaide Street West, Suite 1600
Toronta ON MSH 1T1

Direct: 416 969 6010
FAX: 416 969 6380
Email: irene.mauricette@powerauthority.on.ca

Web: www.powerauthority.on.ca

4

This e-mail message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentie] et
soumis 2 des droits d'auteur. 11 est interdit de ['utiliser ou
de le divulguer sans autorisation.




" Mickael Lyle '
Tuésday, May 10; 2011 5 22 PM ‘ '
.. OPA Executive; Brett Baker M:chael Killeavy, Deborah Langelaan .
- Susan Kennedy : il :
" TCE "~

Privileged

Just spoke to Paul Ivanoff from Oslers. He spoke to TCE litigation counsel about arbitration. As expected, they see
arbitration terms of reference as having three key elements:

1. Crown, OPA and TCE are all parties to the arbitration.
2. Arbitration starts from premise that OPA is liable to pay TCE for its economic loss (despite contract and

challenges that plant was facing).
3. There is no restriction on TCE bidding on other work.

Perhaps we could discuss this further at ETM tomorrow.

Michael Lyle

General Counsel and Vice President
Legal, Aboriginail & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct; 416-969-6035

Fax: 416.969.6383

Email: michael.lvle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or
any files transmitted with it is strictly prohibited. If you have received this message in eror, or are not the named recipient(s), please notify the sender immediately

and delete this e-mail message




- Christine Laf eur..

' "'From

_ CoTE X __Calwell;' Carolyn (ME[) [Carolyn Caiwell@ontano ca]
:-;_Sent T +Wednesday, May11 2011 4 18 PM , , o
Tow S riTEeT -Sdsan Kennedy o ' ' X
’::_";'Subject: ST RE OPA - TCE [inleged and Conﬁdentla[]

Susan,

Thank you for sending the revised document. The changes look fine. The only remaining issue from my perspective is
the provision for injunctive relief, which is contrary to section 14 of the Proceedings Against the Crown Act. With the
rermoval of paragraph 17 in the Agreement, | will recommend that the Minister execute the agreement.

As a practical matter (and | have not yet ascertained anyone’s preference in this regard), it may be easier to get the
Deputy to sign. Would you have.any objections if we proceeded in that way? The Deputy‘s authority to sign agreements.
is set out in the Minisiry of Energy and Infrastructure Act.

Carolyn

Carolyn Calwell

A/Deputy Director

Ministry of Energy & Ministry of Infrastructure
Legal Services Branch

Ministry of the Attorney General

777 Bay Street, Suite 425

Toronto ON M5G 2ES

416.212.5409

From: Susan Kennedy [mailto:Susan.Kennedy@powerauthority.on.ca
Sent: May 5, 2011 3:45 PM

To: Calwell, Carolyn (MEI)

Subject: FW: OPA - TCE [Privileged and Confidential]

Carolyn,

See attached. Let me know if it works for you (1 have forwarded the contact info over to Oslers, so it will get picked up in
next/final version).

Susan H. Kennedy.
Director, Corporate/Commercial Law Group

" From: Ivanoff, Paul [mailto:PIvanoff@osler.com]
Sent: May 3, 2011 8:25 AM

To: Susan Kennedy
" Cc: Michael Lyle; JoAnne Butler; Michael Kilieavy; Deborah Langelaan; Sebastiano, Rocco

Subject: OPA - TCE [Privileged and Confidential]

Susan,

Attached is a revised draft Cooperation and Common Interest Privilege Agreement between the OPA and Her
Majesty the Queen in right of Ontario as represented by the Minister of Energy along with a blackline
highlighting the revisions. The main changes are as follows:

- April 1st has been inserted as the Effective Date.. Note that paragraph #4 provides that: *“To the extent that
_exchanges of anﬂeged Informatlon have been made prior to entermg into thlS Agreement itis the Parties®

1



‘ mtentlon that all such exchances be Sle_] ect to the terms of thls Agreement as 1f they had occurred after the it _

Effect1ve Date

- the deﬁmtton of "’Tthd Party’ has been snnphﬁed

- the deﬁmtlon of “Party’ has been rev1sed so as to remove the word “afﬁhates SRR, = 3

Note that for paragraph #18, we will need to add the contact information for Ontario. Let me know once you

hear back from counsel on that front.

If you would like to discuss further, pleaee give me a call,

=

Paul Ivanoff
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE

pivanoff@osler.com

Osler, Hoskin & Harcourt LLP
Box &0, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8

]

This e-mail message is privileged, confidential and subject to
copyright. Any unauthorized usa or disclosure is prohibited.

Le contenu du présent courriel est privilégie, confidentiel et
soumis & des droits d'auteur. [l est interdit de l'utiliser ou
de le divulguer sans autorisation.




Fw: OI?A;-,‘_-"_i_'_Cg:fPri_\}iirége’ | and cohﬂdeﬁt_iéi]

See below re first comment.

I'll follow-up on the signing authority. (Minister versus Deputy Minister) end of things.

- From: Calwell, Carclyn (MEI) [mailto:Carolyn.Calwell@ontaric.ca]
Sent: Wednesday, May 11, 2011 04:18 PM

To: Susan Kennedy

Subject: RE: OPA - TCE [Privileged and Confi dentlal]

Susan,

Thank you for sending the revised document. The changes look fine. The only remaining issue from my perspective is:
the provision for Injunctive relief, which is-contrary to section 14 of the Froceedings Against the Crown Act. With the.
removal of paragraph 17 in the Agreement, | will recommend that the Minister execute the agreement.

As a practical matter (and | have not yet ascertained anyone’s preference in this regard), it may be easier to get the
Deputy to sign. Would you have any objections if we proceeded in that way‘? The Deputy’s authority to sign agreements
is-set out in the Ministry of Energy and Infrastructure Act. :

Carolyn

Carolyn Calwell

AfDeputy Director

Ministry of Energy & Ministry of infrastructure
Legal Services Branch

Ministry of the Attorney General

777 Bay Street, Suite 425

Toronto ON  M5G 2E5

416.212.5409

From: Susan Kennedy [mailto:Susan.Kennedy@powerauthority.on.ca] -
Sent: May 5, 2011 3:45 PM ’

To: Calwell, Carolyn (MEI} .

Subject: FW: OPA - TCE [Privileged and Confidential]

Carolyn,

See attached. Let me know if it works for you (| have forwarded the contact info over to Oslers, so it will get picked up in
nextfinal version).

" Susan H. Kennedy
Director; Corporate/Commercial Law Group

From: Ivanoff, Paul [maiito:PIvanoff@osler.com]
Sent: May 3, 2011 8:25 AM

To: Susan Kennedy

Cc: Michael Lyle; JoAnne Butler; Michael Killeavy; Deborah Langelaan;. Sebastiano, Rocco
Subjéct:. OPA - TCE [Privileged and Confidential] )



Attached isa rewsed draft Cooperatwn and Common Interest anﬂege Agreement between the OPA and Her 'V'j:, s
Majesty the Queen in right of Ontario as represented by the Mmlster of Energy along Wlth a blacklme

hlghhghtmg the revisions. The main changes are as follows

- April 1st has been inserted as the Effective Date. Note that paragraph #4 provides that: “To the extent that
exchanges of Privileged Information have been made prior to entering into this Agreement; it is the Parties’
intention that all such exchanges be subject to the terms of this Agreement as if they had occurred after the

Effective Date.”

- the definition of “Third Party” has been simplified.

- the definition of “Party™ has been revised so as to remove the word “affiliates™.

Note that for paragraph #18, we will need to add the contact information for Ontario. Let me know once you

hear back from counsel on that front.

If you would like to discuss fmjther, ptease give me a call.

Bl

Paul Ivanoff
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE

pivanofi@osler.com

QOsler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 188

5

This e-malil message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prehibited.

Le contenu du présent courriel est privilégié, confidentiel et
soumis & des droits d'auteuvr. |l est interdit de l'utiliser cu
de le divulguer sans autarisation.




+ vanoff; Paul-[PIvanoff@osler com]
‘Wednesday, - May 11, 2011 13 PM
- Susan Kennedy -

-""‘-F-"Subject X

7_--_RE OPA-TCE [Prwdeged and Confdent;ai] L g IR P R
- - Attachments: " #20420450v6_LEGAL" 1+ v6 'Common Interest Prlwlege reement, OPA.DOC;" "~~~ =7 -
WSComparison_#20420450v5_LEGAL_1_ - v5 Common Interest Privilege Agreement,
QOPA-#20420450v6_LEGAL__1_ - v6 Common Interest Privilege Agreement, OPA.PDF
Susan, '

I have revised the Cooperation and Common Interest Privilege Agreement to address the Crown’s comment
regarding injunctive relief. I note that Section 14 of the Proceedings Against the Crown Act contemplates that
declaratory relief may be sought in lieu of an injunction. The text of that section is as follows:

No injunction or specific performance against Crown

14. (1) Where in a proceeding against the Crown any relief is sought that might, in a proceeding
between persons, be granted by way of injunction or specific performance, the court shall not, as
against the Crown, grant an injunction or make an order for specific performance, but in lieu thereof
may make an order declaratory of the rights of the parties.

Limitation on injunctions and orders against Crown servants

(2) The court shall not in any proceeding grant an injunction or make an order against a servant
of the Crown if the effect of granting the injunction or making the order would be to give any relief
against the Crown that could not have been obtained in a proceeding against the Crown, but in lieu
thereof may make an order declaratory of the rights of the parties. R.S.0. 1990, c. P.27, s. 14.

With that in mind, I suggest that we propose to the Crown that we revise the “Injunctive Relief” section (i.e.
Section 17) to provide for “Declaratory Relief” instead of “Injunctive Relief”. They are not immune froma -
declaratory order. The attached version of the Agreement reflects the change.

Please contact me if you would like to discuss.

Regards,
Paul

=

Paul Tvanoff
Pariner.

416.862.4223 DIRECT
416.862.6666 FACSIMILE
pivanoff@osler.com

QOsler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronta, Ontario, Canada M5X 1B8

]




From:. Susan Kennedy [mallto Susan Kennec[y@powerauthorlty on. ca]
Sent: Wednesday, May.11; 2011 4 26 PM .
To: Ivanoff, Paul-

Subject: Pw: OPA - TCE [Priwleged and Conﬁdenhai]

See below re F rst comment

1"l follow-up on the signing authority {Minister versus Deputy Minister) end of things.

From: Caiwell, Carolyn (MEI) [mailto:Caroiyn.Calwell@ontario.ca)
Sent: Wednesday, May 11, 2011 04:18 PM

To: Susan Kennedy

Subject: RE: OPA - TCE [Privileged and Confidential]

Susan,

Thank you for sending the revised document. The changes look fine. The only remaining issue from my perspective is
the provision for injunctive relief, which is contrary to section 14 of the Proceedings Against the Crown Act. With the
removal of paragraph 17 in the Agreement, | will recommend that the Minister execute the agreement.

As a practical matter {and | have not yet ascertained anyone’s preference in this regard), it may be easier to get the
Deputy to sign. Would you have any objections if we proceeded in that way? The Deputy’s authority to sign agreements
is set out in the Ministry of Energy and Infrastructure Act.

Carolyn

Carolyn Calwell

AfDeputy Director

Ministry of Energy & Ministry of Infrastructure
Legal Services Branch

Ministry of the Attorney General

777 Bay Street, Suite 425

Toronto ON M5G 2ES

416.212.5409

From: Susan Kennedy [mailto:Susan. Kennedy@powerauthority.on.ca]
Sent: May 5, 2011 3:45 PM

To: Calwell, Carolyn (MEI)

Subject: FW: OPA - TCE [Privileged and Confidential]

Carolyn,

See attached. Let me know if it works for you (I have forwarded the contact info over to Oslers, so it will get picked up in
nextffinal version).

Susan H. Kennedy
Director, CorporatefCommercial Law Group

From: Ivanoff, Paul {mailto:PIvanoff@osler.com)

Sent: May 3, 2011 8:25 AM

To: Susan Kennedy

Cc: Michael Lyle; JoAnne Butler; Michael Killeavy; Deborah Langelaan; Sebastiano, Rocco
Subject: OPA - TCE [Privileged and Confidential]

Susan,



thhhghtmg the rewsxons The'rria"'.= changes are as follows

__ LA oril lst has been mserted as’ the Effectlve Date Note that paragraph #4 prowdes that “To the extent that -

exchanges of anﬂeged Inforfnation have been made prior 1o etitering-into. this’ Agreement it is the Parties” "
" intention that all siich exchanges be subject to the terms of this Agreement as if they had occurred after the'

Effective Date.”

- the definition of “Third Party” has been simplified.

- the definition of “Party™ has been revised so as to remove the word “affiliates™.

Note that for paragraph #18, we will need to add the contact information for Ontario. Let me know once you
hear back from counsel on that front.

If you would like to discuss further, please give me a call.

Paul fvanoff
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE
pivanoff@osler.com

Qsler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
T_oronto. Ontario, Canada M5X 1B8

B

This e-mall message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilegié, confidentiel et
soumis a des droits d’auteur. H est interdit de ['utiliser ou
" de le divulguer sans autorisation.




COOPERATIE)N AND

e '-__\_.COMMON INTEREST PRIVILEGE AGREEMENT

THIS AGREEMENT is effective as of the 1¥ day of April, 2011 (the “Effective Date”).

BETWEEN:
ONTARIO POWER AUTHORITY
(“OPA”)'
-and -
HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO AS
REPRESENTED BY THE MINISTER OF ENERGY
(“ONTARIO”)
RECITALS:

A. The OPA and TransCanada Energy Ltd. (“TCE”) entered into the Southwest GTA Clean
Energy Supply Contract dated as of October 9, 2009 (the “SWGTA Contract”).

‘B. The OPA and Ontario have concluded that, in connection with the threatened claims and
potential litigation by TCE relating to the SWGTA Contract, legal and factual issues
could arise with respect to which they have common interests and joint or compatible
defences.

C. The OPA: and Ontario have undertaken, and will undertake, factual, legal and other
research, and are of the opinion that it is in their best interest to exchange information,
pool their individual work product and cooperate in a joint defence effort.

D. Cooperation in-such a joint defence effort will necessarily involve the exchange of
confidential information as well as information which is otherwise privileged such as,
amongst others, solicitor/client communication and/or communications made and
materials obtained or prepared in contemplation of litigation.

E. In light of their common interest, and the fact that litigation by TCE against the OPA and
Ontario is anticipated, OPA and Ontario wish to proceed cooperatively in the preparation
of joint or compatible defences, and by this Agreement seek to document their mutual
intention and agreement that nejther OPA nor Ontario shall suffer any waiver or loss of
privilege as a result of disclosure to each other of their Privileged Information (as defined

leged & Contidential

1V1

LEGAL: 1:20420450.6

Pr



below) or as a result of thelr cooperation in the preparatlon of pos1t10ns responses and
defences to the Clanns (as defined below) ' :

AGREEMENT 3

In consideration of the promises and the mutual covenants and agreements herein, the Parties
agree as follows:

DEFINITIONS

1. In the foregoing Recitals and in this Agreement, the following terms have the meanings
set forth in this Section: '

(a)

)
©

(d)

LEGAL_1:20420450.6

Privileged & Confidential

“Claims™ means any and all claims made or filed by TCE relating to, arising out
of, or in connection with the SWGTA Coniract, and any and all arbitration,
mediation, or litigation that arises ouf of any and all such claims.

“Effective Date” means the effective date as defined above

“‘Part:les” means the OPA and Ontano and for the purpose of giving effect to this
Agreement, includes their legal counsel, agents, consultants and experts.

“Privileged Information” means information and commumnications, whether
written or electronically recorded, in respect of the preparation of positions,
responses and defences to the Claims which are or would be otherwise in law
privileged and protected from disclosure or production to Third Parties made
between OPA (or its employees, legal counsel, agents, consultants, experts or-any
other person or enfity acting on OPA’s behalf) and Ontario (or its employees,
legal counsel, agents, consultants, experts or any other person or entity acting on
Ontario’s behalf), including but not limited to:

()  information and communications contained in documents, memoranda,
correspondence, drafts, notes, reports, factual summaries, transcripts;

(i)  communications between counsel, or counsel and clients including their
employees, consultants, board members or advisors;

(iif)  any joint or several interview of prospective witnesses, and summaries or
reports thereof;

(iv)  any analyses, document binders, files, compilations or databases;

(v)  the sharing or exchange via any media, including but not limited to
electronic media;

(vi)  theories, impressions, analyses, legal research, or legal opinions;

(vil)  communications to and from experts, and documentation relating to or

setting out expert commentary and opinion; and



Privi

e (e) U WTCE? fias the meamng deﬁned in paragraph A of the Rec1tals

leged & Contfidential

‘thvef' matenal-,: COmr_numcauons and mfonnahon wh1ch wouldf:‘;f"“' '
1se be protec d from;d1sclosure to Th1rd Patjes. - ; "

® “Third Party” or “Third Parties” means any person or entity that is not a Party.
Third Party includes TCE, their employees, agents, counsel, subcontractors,
consultants, experts, or any other person or entity acting on TCE’s behalf.

COMMON INTEREST OF THE PARTIES

The Parties have a common, joint, and mutual interest in the defence of the Claims, wish
to cooperate with each other in respect of the defence of the Claims, and due to the
anticipated litigation with TCE, wish to share between them Privileged Information
without risk of prejudice to or of waiver in whole or in part of their respective privileges
and rights to hold such Privileged Information protected from disclosure.

The Parties are under no obligation to share Privileged Information. However, from time
to time, either Party (the “Disclosing Party™) in its sole discretion may choose to share
Privileged Information with the other Party (the “Receiving Party™).

To the extent that exchanges of Privileged Information have been made prior to entering
into this Agreement, it is the Parties’ intention that all such exchanges be subject to the
terms of this Agreement as if they had occurred after the Effective Date.

The execution of this Agreement, the cooperation between the Parties in respect of the
defences to the Claims and the exchange of Privileged Information under this Agreement,
where the materials would otherwise be protected by law against disclosure by solicitor-
client (attorney client) privilege, litigation privilege, work product doctrine, without
prejudice privilege, or any other applicable rule of privilege or confidentiality:

(i)  are not intended to, do not and shall not constitute a waiver in whole or in
part in favour of any Third Party by either Party of any applicable
privilege or other rule of protection from disclosuré; and

(i)  will not be asserted at any time by either Party as a waiver of any such
privilege or other rule of protection from disclosure.

Disclosure of Privileged Information by the Receiving Party to Third Parties without the
prior written-consent of counsel for the Disclosing Party is expressly prohibited, unless
the disclosure is ordered by a court of competent jurisdiction or is otherwise required by
law. If disclosure of any Privileged Information is sought from a Receiving Party in any
arbitration, litigation or other legal proceedings, the Receiving Party [from whom
disclosure is sought] shall take all steps-necessary to preserve and invoke, to the fullest
extent possible, all applicable privileges, immunities and protections against disclosure,
and shall immediately provide written notice of such legal proceedings to the Disclosing
Party. The Receiving Party shall not voluntarily surrender or disclose the Privileged

" LEGAL 1204204506 - .
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. Information without first providing the Dlsclosmg Party a reasonable 0pportumty to .
o proteot 1ts interests before the apphcable court or arbItral tnbunal

- All of the anﬂeged Informatlon shall be preserved as conﬁdent1a1 and pnvﬂeged both

prior to resolution of all outstanding Claims and thereafter, and shall not be used for any
purpose other than the stated sole purpose of cooperation in the defence of the Claims.

Neither Party shall disclose to a Third Party the existence of this Agreement, nor its
terms, unless both Parties consent in writing or unless compelled by order of a court or
arbitral tribunal.

The Parties acknowledge and agree that their common interest in the defence of the
Claims and their intention that no waiver of privilege shall result from their exchange of
Privileged Information between them shall in no way be affected or deemed to be negated
in whole or in part by the existence now or in the future of any adversity between the
Parties relating to or arising out of the SWGTA Contract, whether in connection with the
Claims or otherwise, and that any such adversity shall not affect this Agreement.

COOPERATION

10.

The Parties Shall cooperate in respect of the defence of the Cla.xms, mciudmg prowdlng
access to information, materials and employees as may be reasonably necessary from
time to time, as the case may be, provided that each of the Parties reserves the right to
determine what information will be shared and under what circumstances, and no
obligation or duty to share any such information is created by this Agreement.

WITHDRAWAL

11.

12.

13.

14.

It is the intent of the Parties that this Agreement shall remain in effect until final
resolution of the Claims, either by litigation in a final, non-appealable judgment or
arbitral award or by a final negotiated settlement, whichever is later.

Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving
twenty (20) days advance written notice to the other Party, which 20 days is calculated
beginning on the day after the notice is received by a Party. For greater certainty,
withdrawal from this Agreement by a Party is not effective until the expiration of the 20
days’ notice period required by this provision.

Any withdrawal from this Agreement shall be prospective in effect only and the
withdrawing Party and any Privileged Information made available by or to the other Party
prior to that Party’s withdrawal shall continue to be governed by the temms of this
Agreement whether or not the Parties are, in any respect in relation to the SWGTA
Contract, adverse in interest. '

On or before the effective date of a withdrawal from this Agreement, the withdrawing
Party shall return to the Disclosing Party all Privileged Information received from the
Disclosing Party. In the case of copies, with the consent of the Disclosing Party, the
Receiving Party may destroy such copies in a secure manner, and confirm in writing to
the Disclosing Party that it has done so.

LEGAL_1:20420450.6
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16.

"""‘The Parues agree  that. ’[hlSl Agreement and the shanng of inlegedrlnformauon between - R

them shall not be used as a basis for a motion to disqualify a Party’s counsel (including
for certainty the Party’s counsel’s law firm and any partner or associate thereof) after a
Party has withdrawn from this Agreement for any reason, including without limitation,
due to any conflict of interest which arises or becomes known to the withdrawing Party
after the Effective Date, adversity between the Parties or any other reason whatsoever
based on this Agreement or the cooperation and disclosure of Privileged Information
hereunder.

The Parties confirm that there is no and shall not be deemed to be any solicitor-client
relationship between counsel for the OPA and Ontario, nor any solicitor-client
relationship between counsel for Ontario and the OPA, as a result of any
communications, sharing of Privileged Information, cooperation or any other action taken
in furtherance of the Parties’ common interests or under and in reliance upon this
Agreement.

DECLARATORY RELIEF

17.

The Receiving Party acknowledges that disclosure of any Privileged Information to Third
Parties in breach of this Agreement will cause the Disclosing Party to suffer irreparable
harm for which there is no adequate legal remedy. The Parties therefore agree that
immediate declaratory relief is an appropriate and necessary remedy for a.breach or
threatened or anticipated breach of this Agreement.

NOTICE

18.

All notices and other communications between the Parties, unless otherwise specifically
provided, shall be in writing and deemed to have been duly given when delivered in
person or telecopied or delivered by overnight courier, with postage prepaid, addressed as
follows:

To: Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, ON M5H 1T1

Attention: Michael Lyle, General Counsel
Tel. No.:  (416) 969-6035

Fax No.: (416) 967-1947
E-Mail: michael.lyle@powerauthority.on.ca

. LEGAL 1264304506 . e ST S e o
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e

To: Her Majesty the Queen in nght of Ontano as Represented by the Muuster.
. of Energy _ .

'.-.777 Biy Street, 4“‘ Floor, Smte 425 -
Toronto, ON MS5G 2E5

Attention: Halyna Perun, A/ Legal Director, Legal Services Branch
Ministries of Energy & Infrastructure

Tel. No.: (416) 325-6681
Fax No.: (416)325-1781
E-mail: halyna.perun2@ontario.ca

GENERAL PROVISIONS

19.

20.

21.

22,

23.

24.

25.

26.

This Agreement shall be construed in accordance with the laws of the Province of
Ontario and the Parties to this Agreement irrevocably attorn to the jurisdiction of Ontario
with respect to any and all matters arising under this Agreement

If any of the prowswns of this Agreement or portions thereof should be determlued to be
invalid, illegal or unenforceable in any respect, the validity, legality or enforceability of
the femaining provisions shall not in any way be affected or impaired thereby.

Any failure of any Party to enforce any of the provisions of this Agreement or to require
compliance with any of its terms at any time while this Agreement is in force shall in no
way affect the validity of this Agreement, or any part hereof, and shall not be deemed a
waiver of the right of such Party thereafter to enforce any and each such provisions.

Nothing contained in or done further to this Agreement shall be deemed either expressly
or by implication to create a duty of loyalty between any counsel and anyone other than
the client of that counsel.

This Agreement contains the entire understanding of the Parties with respect to the
subject matter hereof. There are no other oral understandings, terms, or conditions and
neither Party has relied upon any representation, express or 1mpl1ed not contained in this
Agreement.

No change, amendment, or modification of this Agreement shall be valid or binding upon
the Parties hereto unless such change, amendment, or modification is in writing and duly
executed by both Parties hereto.

The headings contained in this Agreement are for convenience and reference only and in
no way define, describe, extend, or limit the scope or intent of this Agreement or the
intent of any provision contained herein.

This Agreement shall enure to the benefit of and be binding upon the respective
successors and assigns of the Parties.

LEGAL_1:20420450.6



_2-’?.’_' Thls Agreement may be 31gned m c_ unterparts and by facsmule and all counterparts_-{..'
together shall const1tute the Agreement N SRR o Lo

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first
set forth above.

ONTARIO POWER AUTHORITY

-By:

Name:

Title:

HER MAJESTY THE QUEEN IN RIGHT OF
ONTARIO AS REPRESENTED BY THE
MINISTER OF ENERGY

By:

Name:

Title:

leged & Contidential
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COOPERATION ;_ N

C OMMON INTEREST PRIVILEGE AGREENIENT
THIS AGREEMENT is effective as of the-1% day of April, 2011 (the “Efféctive Date?).
BETWEEN:

ONTARIO POWER- AUTHORITY.
(“ OP Aa s)

-and -

HER MAJESTY THE QUEEN IN RIGHT' OF. ONTARIO.- AS-
REPRESENTED BY.-THE MINISTER OF ENERGY-
(“ONTARIO”)

RECITALS:-

A. The OPA and TransCanada Energy Ltd. (“TCE”) entered into the Southwest GTA Clean
Energy Supply Contract dated as of October 9, 2009 (the “SWGTA Contract™).

B. The OPA and Ontario have concluded that, in connection with the threatened claims and
potential litigation by TCE relating to the SWGTA Contract, legal and factual issues could
arise with respect to which they have common interests and joint or compatible defences..

C. The OPA and Ontario have undertaken, and will undertake; factual, legal and other
research, and are of the opinion that it is in their best interest to exchange information, pool
their individual work product and cooperate in a joint defence effort.:

D. Cooperation in such a joint: defence effort wiil necessarlly 1nvolve the- exchange of:
confidential information as:well. as information which is otherwise. privileged such as,.
amongst others; solicitor/client- communication and/or- communications: made- and:
materials obtained or prepared in. contemplaﬂon of litigation.

E. In light of their-common interest, and the fact:that litigation by TCE against-the. OPA and -
Ontario is anticipated, OPA: and Ontario wish to proceed cooperatively in the preparation
of joint: or compatible defences, and by this Agreement- seek: to document their- mutual
intention and agreement that-neithier: OPA nor:Ontario shall suffér: any waiver:or-loss-of-
privilege as a result of disclosure to eachi-other of their Privileged Information (as defined
below) or-as a result of their. cooperation:in the-preparation of:positions, responses and:
defences to the: Claims (as-defined below).

Privileged & Confidential
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_AGREEMENT
' consxderatlon of the promlses and the mutual covenants and agreements herem the Partles agree o
as follows:
DEFINITIONS
1. Intheforegoing Recitals-and in this-Agreement, the following terms have the meanings set
forth in this Section:

()  “Claims?” means any and all claims made or filed by TCE relating to, arising out of,
or. in connection with the SWGTA Contract, and any and all arbitration, mediation,
or litigation that arises out of any and all such claims.

(b)  “Effective Date” means the effective date as defined above.

()  “Parties” means the OPA and Ontario and, for-the purpose of giving effect to this
Agreement, 1ncludes thelr legal counsel agents consultants and experts

(@ “Prmleged Informatlon” means mformatlon and commumcatlons whether

written or electronically recorded, in respect of the preparation of positions,
responses and defences to the Claims which are or would be otherwise in law
privileged and protected from disclosure or- production to Third Parties made-
between OPA (or its employees, legal counsel, agents, consultants, experts or any
other person or entity acting on OPA’s behalf) and Ontario (or its employees, legal
counsel, agents, consultants, experts or any other person or entity acting. on
Ontario’s behalf), including but not limijted to:

(i) information and communications contained in documents, memoranda,
correspondence, drafts, notes, reports, factual summaries, transcripts;

(ii) communications between counsel, or counsel and clients including their
employees, consultants, board members or advisors;:

(iii)  any joint or several interview of prospective witnesses, and summaries or -
reports thereof;

(iv)  any analyses, document binders, files, cemp_ilations or databases;

(v)  the- sharing. or exchange via any media; inchiding- but. not limited to
electronic media;

(vi)- theories, impressions, analyses, legal research, or legal opinions;

(vi)  communications to and from experts, and documentation relating. to or

setting.out expert commentary and opinion; and

(viii)  any othier material, communications and information which would

otherwise be protected from disclosureto Third Parties:

LEGAL_1:20420450-520420450.6
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() “Third Party” or “Third Parties” meaiis any pérsot or entity that is not a Party.

Third Party includes TCE, their employees, agents; counsel, subcontractors,
consultants, experts; or any other person or entity acting.on. TCE’s-behalf.

COMMON INTEREST.OF THE PARTIES--

The Parties have-a common; joint, and mutual interest in the defence.of the Claimis; wish'to-
cooperate with each other in respect of the'defence of the Claims, and due to the anticipated:
litigation with TCE, wish to share between them Privileged Information without risk of
prejudice to or of waiver in whole or in part of their respective privileges and rights to hold.
such Privileged Information protected from disclosure.--

The Parties are-under no obligation to share Privileged Information. However, from time:
to time, either Party (the “Disclosing Party”) in its sole discretion may choose to share:
Privileged Informiation with the-other Party (the-“Receiving Party”)..

To the extent that-exchanges of Privileged Information have been made prior to entering.-
into this-Agreement, it is-the: Parties® intention that-all such exchanges be-subject to the-
terms of this Agreement as if they had occurred after the Effective Date..

The execution of this Agreement, the cooperation between the Parties in respect of the:
defences to the Claims and the-exchange of Privileged Information under-this -Agreement,
where- the materials would otherwise be: protected by law against disclosure by
solicitor-client (attorney client) privilege; litigation® privilege, -work product doctrine;
without prejudice-privilege, or any other applicable rule of privilege or confidentiality:

()  are notintended to, do not and shall not constitute a waiver in whole or.in
part in favour of any Third Party by either Party of any applicable privilege-
or other rule of protection from disclosure; and

(ii)  will not be asserted at any time by either Party as a waiver of any such
privilege or other rule of protection from disclosure.

Disclosure .of Privileged Information by the Receiving Party to. Third: Parties without the-
prior written consent of counsel for the Disclosing Party is expressly prohibited; unless the .
disclosure is ordered by a court of competent jurisdiction or is otherwise required by law.
If disclosure of -any Privileged Information is. sought- from a Receiving-Party. in-any.
arbitration, litigation - of- other legal proceedings;- the. Receiving- Party [from.whom:
disclosure:is- sought] shall take. all steps-necessary to preserve-and. invoke; to the fullest-
extent possible;: all-applicable: privileges; immunities-and protections against disclosure,
and shall immediately provide written notice of such legal proceedings to the-Disclosing:
Party. The-Receiving-Party shall. not voluntarily surrender: or- disclose the-Privileged-
Information without: first: providing: the - Disclosing. Party a.reasonable- opportunity to
protect its interests before the applicable court or-arbitral tribunal.
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. _4.“--’

~ All of the. Pr1v11eged Informatlon shall bc preserved as conﬁdentlal and prmleged both
 prior to resolution of all outstandmg Claims, and thereaﬂer ‘and shall niot be used for dny

purpose other than the stated sole purpose of cooperatlon in the defence of the Claims:

Neither Party shall disclose toa. Third Party the existcnce -of this Agrcement nor its terms;,

unless-both' Parties-consent-in writing or unless compelled by order-of:a:court or arbitral-
tribunal. -

. The Parties acknowledge and agree that their common interest in the:defénce of the Claims -

and theit intention that no waiver of privilege shall result-from their exchange:of Privileged
Informiation between them shall in no way be affected or deemed to benegated in whole or
in part by the existence now or in the future of any adversity between:the Parties relating to
or arising. out of the- SWGTA Contract, whether in connection. with the- Claims- or
otherwise; and that any such adversity shall not affect this Agreement.

COOPERATION

10.

11,

12,

13.

14.

The-Parties shall cooperate in respect of the defence of the Claims, including: providing -
access to informiation, materials and employees as may be reasonably necessary from time-
to time; as the case may be; provided that each of the Parties reserves the right:to determine
what information will be shared and under what circumstances; and no obligation or duty
to share any such information is created by this Agreement.

. WITHDRAWAL

It is the intent of the Parties that this Agreement shall remain in effect until final resolution
of the Claims, either by litigation in a final, non-appealable judgment or arbitral award or
by a final negotiated settlement, whichever is later.

Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving.
twenty (20) days advance written notice to the other Party, which 20 days is calculated
beginning on the day after the notice is received by a Party. For greater certainty,
withdrawal from this Agreement by a Party is not effective until the expiration of the 20

“days” notice period required by this provision.

Any. withdrawal from this Agreement shall be prospective: in effect only and the
withdrawing Party and any Privileged Information made available by or to the other Party
prior to that Party’s withdrawal shall continue to be governed by the terms of this
Agreement. whether or not the- Parties are,- in any respect -in relation to the-SWGTA
Contract adverse in interest.

On or-before the effective date of a withdrawal from this: Agreement; the withdrawing.
Party shall return to the Disclosing. Party ali Privileged Information received from the
Disclosing- Party. In the case-of copies, with the consent of the Disclosing. Party, the
Receiving Party may destroy such copies in a secure manner, and-confirm in writing to the
Disclosing Party that it has done so. '
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- The-’Partlefs-agree- that this Agreeme;;f_ and ,thé_-_ sharmgof ?fivnleged Infei'm‘afzieﬁ between

them shall not be used as a basis for 2 motion to disqualify a Party’s counsel (including for

“certainty the-Party’s-counsel’s law firmand any partner or associate thereof) after a Party -

has withdrawn fron: this Agreement for any reason, including. without limitation; due-to
any conflict of interest which arises or becomes known to the withdrawing Party after the -
Effective:Date; adversity between the-Parties or-any other reason whatsoever based onthis -
Agreement or the cooperation and disclosure of Privileged Information hereunder:-

The-Parties confirm that. there is no and-shail not-be-deemed to be-any solicitor-client .
relationship between counsel for the OPA and Ontario, nor-any solicitor-client relationship
between counsel for Ontario and the-OPA; as a result.of any communications, sharing of -
Privileged Information, cooperation or any other action taken in furtherance of the Parties
common interests-or under and in reliance - upon this Agreement.

17.

The RecelvmghParty acknowledges that disclosure of any Privileged Information to Third
Parties in’ breach of this Agreement will cause the: Disclosing Party to suffer irreparable
harm for which there is no adequate: legal remedy. The: Parties therefore: agree-that
immediate injunetivedeclaratory relief is an appropriate and necessary remedy for a breach
or threatened or-anticipated breach of this:Agreement;-

NOTICE

i8.

All notices-and other communications between the Parties; unless otherwise specifically
provided, shall be in writing-and deemed to have been duly given when delivered in person
or telecopied or delivered by overnight courier, with postage prepaid, addressed as follows:

To: Ontario Power Authority

120 Adelaide Street West, Suite-1600
Toronto, ON MSH IT1

Attention: Michael Lyle; General Counsel
Tel.No.:. (416) 969-6035"

FaxNo.: (416) 967-1947
E-Mail::  michael.lyle@powerauthority.on.ca. -
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' =_To Her Majesty the Queen in Rlﬂht of Ontarlo as Represented by the Mlmster
ST ofEnergy . e L :

777 Bay Street, 4™ Fioor, Suite 423
Toronto, ON MS5G 2E5"

Attention: Halyna Perun, A/ Legal Director; Legal Services-Branch"
Ministries of Energy & Inﬁ'astructure

Tel. No.: (416) 325:6681
FaxNo.: (416)325-1781
E-mail: halyna perun2(@ontario.ca

GENERAL PROVISIONS

19.

20.

21,

2.

23.

24,

25.

26.

This Agreement shall be construed in accordance with the laws of the Province of Ontario
and the: Parties to this Agreement irrevocably attorn to the: jurisdiction: of Ontario with
respect to any and all matters arising under this Agreement.

If any of the provisions of this Agreeméent or portions thereof should be-determined to be-
mvahd, illegal or unenforceable in any respect, the validity, legality or enforceability of the-

" rémaining provisions shall not in‘any way be affectéd or imipaired thereby.

Any failure of any Party to enforce any of the provisions of this Agreement or to require
compliance with any of its terms at any time while this Agreement is in force shall in no
way affect the validity of this Agreement, or any part hereof, and shall not be deemed a
waiver of the right of such Party thereafter to enforce any and each such provisions.

Nothing contained in or done further to this Agreement shall be deemed either expressly or
by implication to create a duty of loyalty between any counsel and anyone other than the
client of that counsel.

This Agreement contains the entire understanding of the Parties with respect to the subject
matter hercof. There are no other oral understandings; terms, or conditions and neither
Party has relied upon any representation, express or implied, not: contained - in this
Agreement.

No change; amendment, or modification of this Agreement shall be valid ‘or binding upon
the. Parties hereto unless such change, amendment, or modification is in writing.and duly
executed by both Parties hereto.

The headings contained in this Agreement are for convenience and reference only and in
no way define, describe, extend, or limit the scope or intent of this Agreement or the intent-
of any provision contained herein.

This Agreement shall enurs to the benefit of and be binding upon the respective successors
and assigns of the Parties.
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j‘ThlS Agreem it ay be 51gned in counterparts an by facsnmle an alI_' counterparts__g-,
y together shali'constltute the Agreement S LA RS T

IN WITNESS-WHEREOQF; the Parties have executed this Agreement as of the date first set.
forth above.-

ONTARIO POWER'AUTHORITY.:

By:

Name:

Title: -

HER: MAJESTY. THE QUEEN IN RIGHT OF
ONTARIO AS REPRESENTED BY THE
MINISTER OF ENERGY-

By:

Name:-

Title:

Privileged & Confidential



' Fnday, May’l3 2011 2 56 M

'Calwell, Caro[yn (MEN! z
e ST T FW: OPARTCE [Prnnleged and Confdentlai] o
e Attachments C o = T #20420450v6_ LEGAL- 1% v6 Common Interest Prlvﬂege Agreement OPA DOC
WSComparuson #20420450v5 _LEGAL_1_ - v5 Common Interest Privilege Agreement
OPA-#20420450v6_LEGAL_1_ - v6 Common Interest Privilege Agreement, OPA.PDF

Susan H. Kennedy
Director, Corporate/Commercial Law Group

From: Ivanoff, Paul {maiito:PIvanoff@osler.com]
Sent: May 11, 2011 6:13 PM

To: Susan Kennedy

Subject: RE: OPA - TCE [Priviteged and Confidential]

Susan,

I have revised the Cooperation and Common Interest Privilege Agreement to address the Crown’s comment
regarding injunctive relief. I note that Section 14 of the Proceedings Against the Crown Act contemplates that
declaratory relief may be sought in lieu of an injunction. The text of that section is as follows:

No injunction or speclﬁc performance against Crown

14. (1) Where in a proceeding against the Crown any relief is sought that might, in a proceeding
between persons, be granted by way of injunction or specific performance, the court shall not, as
against the Crown, grant an injunction or make an order for specific performance, but in lieu thereof
may make an order declaratory of the rights of the parties.

Limitation on injunctions and orders against Crown servants

{2) The court shall not in any proceeding grant an injunction or make an order against a servant
of the Crown if the effect of granting the injunction or making the order would be to give any relief
against the Crown that could not have been obtained in a proceeding against the Crown, but in lieu
thereof may make an order declaratory of the rights of the parties. R.S.0. 1990, c. P.27, s. 14.

With that in mind, I suggest that we propose to the Crown that we revise the “Injunctive Relief” section (i.e.
- Section 17) to provide for “Declaratory Relief” instead of “Injunctive Relief”. They are not immune from a
- declaratory order. The attached version of the Agreement reflects the change.

Please contact me if you would like-to discuss.

Regards,
Paul

E]

Paul Ivanoff-
- .Partner



- 416.862.4223 DIRECT " -
416.862.6666 FACSIMILE.,
pwanoff@osler com-

Osler, Hoskin & Harcou_rt_ LLp
Box 50, 1 First Canadian Place _
Toronto, Ontario, Canada M5X 1B8: ,

B

From: Susan Kennedy [mailto:Susan.Kennedy@powerauthority.on.ca]
Sent: Wednesday, May 11, 2011,.4:26 PM

To: Ivanoff, Paul

Subject: Fw: OPA - TCE [Privileged and Confidential]

See below re first comment.

I'lt follow-up on the signing authority (Minister versus Deputy Minister) end of things.

From: Calwell, Carolyn (MEI) [mailto:Carolyn.Calwell@ontario.ca]
Sent: Wednesday, May 11, 2011 04:18 PM

To: Susan Kennedy

Subject: RE: OPA - TCE [Privileged and Confidential] -

Susan,

Thank you for sending the revised document. The changes look fine. The only remaining issue from my perspective is
the provision for injunctive relief, whichi is contrary to section 14 of the Proceedings Against the Crown Act. With the
removal of paragraph 17 in the Agreement, | will recommend that the Minister execute the agreement.

Asa practtcal matter {(and | have not yet ascertained anyone’s preference in this regard), it may be easier to get the
Deputy to sign. Would you have any objections if we proceeded in that way'? The Deputy’s authority to sign agreements
is set out in the Ministry of Energy and Infrastructure Act.

Carolyn

Carolyn Calwell -

A/Deputy Director

Ministry of Energy & Ministry of Infrastructure
Legal Services Branch

Ministry of the Attorney General

777 Bay Street, Stite 425

Toronto ON  M5G ZE5

416.212.5409

From: Susan Kennedy [mailto:Susan.Kennedy@powerauthority.on.ca]
Sent: May 5, 2011 3:45 PM

To: Calwell, Carolyn (MET)

Subject: FW: OPA - TCE [Privileged and Confidentiai]

Carolyn,

See attached. Let me know if it works for you (I have forwarded the contact info over to Oslers, so it will get picked up in
nextffinal version).

Susan H. Kennedy



. .-~"Sent May 3 2011 '8:25" AM
.2 To:-Susan Kennedy™~ S

_g::_ Mlchael Lyle, JoAnne But]er M]chaef K]IIeavy, Deborah Langelaan, '
Iy _-:Subject OPA TCE [Prawleged and Conf‘ dentlal] B S

ebastiano, Rocco:

Susan,

Attached is a revised draft Cooperation and Common Interest Privilege Agreement between the OPA and Her
Majesty the Queen in right of Ontario as represented by the Minister of Energy along with a blackline
highlighting the revisions. The main changes are as follows:

- April 1st has been inserted as the Effective Date. Note that paragraph #4 provides that: “To the extent that

exchanges of Privileged Information have been made prior to entering into this Agreement, it is the Parties’
intention that all such exchanges be subject to the terms of this Agreement as if they had occurred after the

Effective Date.”
- the definition of “Third Party” has been simplified.

- the definition of “Party” has been revised so as to remove the word “affiliates™.

Note that for paragraph #18, we will need to add the contact information for Ontario. Let me know once you
hear back from counsel on that front.

If you would like to discuss further, please give me a call.

=N

Paul ivanoff
Partner
416.862.4223 DIRECT

416.862.6666 FACSIMILE
pivanoff@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toron_to. Ontario, Canada M5X 1B8

=

This e-mail message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilégis, confidentiel et
soumis & des dreits d'auteur. i est interdit de l'utiliser ou
de le divulguer sans autorisation.
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.COOPERATION_ A

COMMON ]_NTEREST PRIVILEGE AGREEMENT

THIS AGREEMENT is effective as of the 1% day of April, 2011 (the “Effective Date™).

BETWEEN:

A.

ONTARIO POWER AUTHORITY
(“OPA”)

-and -

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO AS
REPRESENTED BY THE MINISTER OF ENERGY
(“ONTARIO™)

RECITALS:

The OPA and TransCanada Energy Ltd. (“T'CE”) entered into the Southwest GTA. Clean
Energy Supply Contract dated as of October 9, 2009 (the “SWGTA Contract”™).

The OPA and Ontario have concluded that, in connection with the threatened claims and
potential litigation by TCE relating to the SWGTA Contract, legal and factual issues
could arise with respect to which they have common interests and joint or compatible
defences.

The OPA and Ontario have undertaken, and- will undertake, factual, legal and other
research, and are of the opinion that if is in their best interest to exchange information,
pool their individual work product and cooperate in a joint defence effort.

Cooperation- in such a joint defence effort will necessarily: involve the exchange of
confidential information as well as information which is otherwise privileged such as,
amongst others, solicitor/client. communication and/or communications made and
materials obtained or prepared in contemplation of litigation,

In light of their common interest, and the fact that litigation by TCE against the OPA and
Ontario is anticipated, OPA and Ontario wish to proceed cooperatively in the preparation
of joint or compatible defences, and by this Agreement seek to document their mutual
intention and agreement that neither OPA nor Ontario shall suffer any waiver or loss of
privilege as a result of disclosure to each other of their Privileged Information (as defined

" LEGAL 1204204505 -
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below) or as a result of their cooperatlon in the preparatlon of positions, responses and'
defences to the Claims (as deﬁned below) :

AGREEMENT

In consideration of the promises and the mufual covenants and agreements herein, the Parties
agree as follows:

DEFINITIONS
1. In the foregoing Recitals and in this Agreement, the following terms have the meanings
set forth in this Section:

(2) “Claims” means any and all claims made or filed by TCE relating to, arising out
of, or in connection with the SWGTA Contract, and any and all arbitration,
mediation, or litigation that arises out of any and all such claims.

(b)  “Effective Date” means the effectlve date as defined above

©) | "‘Partxes” means the OPA and Ontano and for the purpose of gmng effect to this
Agreement, includes their legal counsel, agents, consultants and experts.

(d) “Privileged Information” means information and communications, whether

LEGAL 1:20420450.6
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written or electronically recorded, in respect of the preparation of positions,
responses and defences to the Claims which are or would be otherwise in law
privileged and protected from disclosure or production fo Third Parties made
between OPA (or its employees, legal counsel, agents, consultants, experts or any
other person or entity acting on OPA’s behalf) and Ontario (or its employees,
legal counsel, agents, consultants, experts or any other person or entity acting on
Ontario’s behalf), including but not limited to:

(i) information and communications contained in documents, memoranda,
correspondence, drafts, notes, reports, factual summaries, transcripts;

(ii)  communications between counsel, or counsel and clients including their
employees, consultants, board members or advisors;

(il{)  any joint or several interview of prospective Wltnesses and summaries or
reports thereof;

(iv) any analyses, document binders, files, compilations or databases;

(v)  the sharing or exchange via any media, including but not limited to
electronic media;

(vi)  theories, impressions, analyses, legal research, or legal opinions;

(vil)  communications to and from experts, and documentation relating to or

setting out expert commentary and opinion; and



(viii)  any other material, communications and information which would
otherwise be protected from disclosure to Third Parties.

(¢)  “TCE” has the meaning defined in paragraph A of the Recitals.

® “Third Party” or “Third Parties” means any person or entitj that is not a Party.
Third Party includes TCE, their employees, agents, counsel, subcontractors,
consultants; experts, or any other person or entity acting on TCE’s behalf.

COMMON INTEREST OF THE PARTIES

2. The Parties have a common, joint, and mutual interest in the defence of the Claims, wish
to cooperate with each other in respect of the defence of the Claims, and due to the
anticipated litigation with TCE, wish to share between them Privileged Information
without risk of prejudice to or of waiver in whole or in part of their respective privileges
and rights to hold such Privileged Information protected from disclosure.

3. The Parties are under no obligation to share Privileged Information. However, from time
to time, either Party (the “Disclosing Party™) in its sole discretion may choose to share
Privileged Information with the other Party (the “Receiving Party™).

4, To the extent that exchanges of Privileged Information have been made prior to entering
into this Agreement, it is the Parties’ intention that all such exchanges be subject to the
terms of this Agreement as if they had occurred after the Effective Date.

5. The execution of this Agreement, the cooperation between the Parties in respect of the
defences to the Claims and the exchange of Privileged Information under this Agreement,
where the materials would otherwise be protected by law against disclosure by solicitor-
client (attorney client) privilege, litigation privilege, work product doctrine, without
prejudice privilege, or any other applicable rule of privilege or confidentiality:

(i)  are not intended to, do not and shail not constitute a waiver in whole or in
part in favour of any Third Party by either Party of any applicable
privilege or other rule of protection from disclosure; and

(ii)  will not be asserted at any time by either Party as a waiver of any such
privilege or other rule of protection from disclosure.

6. Disclosure of Privileged Information by the Receiving Party to Third Parties without the
prior written' consent of counsel for the Disclosing: Party is expressly prohibited, unless
the- disclosure is ordered by a court of competent jurisdiction or is otherwise required by
law. If disclosure of any Privileged Information is sought from a Receiving Party in any
arbitration,. litigation or other legal proceedings, the Receiving Party [from whom
disclosure is sought] shall take all steps necessary to preserve and invoke, to the fullest
extent possible, all applicable privileges, immunities and protections agamst disclosure,
and shall immediately provide writien notice of such legal proceedings to the Disclosing
Party. The Receiving Party shall not voluntarily surrender or disclose the Privileged
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Information without ﬁrst provxdmg the Dlsclosmg Party a- reasonable opportumty to
protect 1ts interests before the applicable court or arbitral tnbunal

' .All of the anﬂeged Informatlon shall be preserved as’ conﬁdennal and pnwleged both '

prior to resolution of all outstanding Claims and thereafter, and shall not be used for any
purpose other than the stated sole purpose of cooperation in the defence of the Claims.

Neither Party shall disclose to a Third Party the existence of this Agreement, nor its
terms, unless both Parties consent in writing or unless compelled by order of a court or
arbitral tribunal.

The Parties acknowledge and agree that their common interest in the defence of the
Claims and their intention that no waiver of privilege shall result from their exchange of
Privileged Information between them shall in no way be affected or deemed to be negated
in whole or in part by the existence now or in the future of any adversity between the

" Parties relating to or arising out of the SWGTA Contract, whether in connection with the

Claims or otherwise, and that any such adversity shall not affect this Agreement.

COOPERATION

10.

The Parties shall cooperate in respect of the defence of the Clalms mcludmg prowdmg
access to information, materials and employees as may be reasonably necessary from
time to time, as the case may be, provided that each' of the Parties reserves the right to
determine what information will be shared and under what circumstances, and no
obligation or duty to share any such information is created by this Agreement.

WITHDRAWAL

11.

12.

13.

14,

It is the intent of the Parties that this Agreement shall remain in effect until final
resolution of the Claims, either by litigation in a final, non-appealable judgment or
arbitral award or by a final negotiated setilement, whichever is later.

Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving
twenty (20) days advance written notice to the other Party, which 20 days is calculated
beginning on the day after the notice is received by a Party. For greater certainty,
withdrawal from this Agreement by a Party is not effective until the expiration of the 20
days’ notice period required by this provision. ‘

Any withdrawal from this Agreement shall be prospective in effect only and the
withdrawing Party and any Privileged Information made available by or to the other Party
pror to that Party’s withdrawal shall continue to be governed by the terms of this
Agreement whether or not the Parties are, in any respect in relation to the SWGTA
Contract, adverse in interest.

On or before the effective date of a withdrawal from this Agreement, the withdrawing
Party shall return fo the Disclosing Party all Privileged Information received from the
Disclosing Party. In the case of copies, with the consent of the Disclosing Party, the
Receiving Party may destroy such copies in a secure manner, and confirm in writing to
the Disclosing Party that it has done so.
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WAIVER OF CONFLICT OF INTEREST

15.

16.

The Parties agree that this Agreement and the sharing of Privileged Information between
them shall not be used as a basis for a motion to disqualify a Party’s counsel (including
for certainty the Party’s counsel’s law firm and any partner or associate thereof) after a
Party has withdrawn from this Agreement for any reason, including without limitation,
due to any conflict of interest which arises or becomes known to the withdrawing Party
after the Effective Date, adversity between the Parties or any other reason whatsoever
based on this Agreement or the cooperation and disclosure of Privileged Information
hereunder.

" The Parties confirm that there is no and shall not be deemed to be any solicitor-client

relationship between counsel for the OPA and Ontfario, nor any solicitor-client
relationship between counsel for Ontario and the OPA, as a result of any
communications, sharing of Privileged Information, cooperation or any other action taken
in furtherance of the Parties” common interests or under and in reliance upon this
Agreement.

DECLARATORY RELIEF

17.

The Receiving Party acknowledges that disclosure of any Privileged Information to Third
Parties in breach of this Agreement will cause the Disclosing Party to suffer irreparable
harm for which there is no adequate legal remedy. The Parties therefore agree that
immediate declaratory relief is an appropriate and necessary remedy for a breach or
threatened or anticipated breach of this Agreement.

NOTICE

18.

All notices and other communications between the Parties, unless otherwise specifically
provided, shall be in writing and deemed to have been duly given when delivered in
person or telecopied or delivered by overnight courier, with postage prepaid, addressed as
follows:

To: Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, ON M5H 1T1

Attention: Michael Lyle, General Counsel

Tel. No.: (416) 969-6035
Fax No.: (416) 967-1947
E-Mail:  michael.lyle@powerauthority.on.ca
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To: Her Majesty the Queen in Right of Ontario as Represented by the Minister
of Energy . o S

" 777 Bay Street, 4% Floor, Suite 425~
Toronto, ON  MS5G 2E5

Attention: Halyna Perun, A/ Legal Director, Legal Services Branch
Ministries of Energy & Infrastructure

Tel. No.: (416) 325-6681
Fax No.: (416) 325-1781
E-mail:  halyna.perun2(@ontario.ca

GENERAL PROVISIONS

19.

20.

21.

22,

23.

24,

25.

26.

This Agreement shall be construed in accordance with the laws of the Province of
Ontario and the Parties to this Agreement irrevocably attorn to the jurisdiction of Ontario
with respect to any and all matters arising under this Agreement.

If any of the provisions of this Agreement or portions thereof shouid be determined to be
invalid, iltegal or unenforceable in any respect, the validity, legality or enforceability of
the remaining provisions shall not in any way be affected or impaired thereby.

Any failure of any Party to enforce any of the provisions of this Agreement or to require
compliance with any of its terms at any time while this Agreement is in force shall in no
way affect the validity of this Agreement, or any part hercof, and shall not be deemed a
waiver of the right of such Party thereafter to enforce any and each such provisions.

Nothing contained in or done further to this Agreement shall be deemed either expressly
or by implication to create a duty of loyalty between any counsel and anyone other than
the client of that counsel.

This Agreement contains the entire understanding of the Parties with respect to the
subject matter hereof. There are no other oral understandings, terms, or conditions and
neither Party has relied upon any representation, express or implied, not contained in this
Agreement. :

No change, amendment, or modification of this Agfeement shall be valid or binding upon
the Parties hereto unless such change, amendment, or modification is in writing and duly
executed by both Parties hereto.

The headings contained in this Agreement are for convenience and reference only and in
no way define, describe, extend, or limit the scope or intent of this Agreement or the
intent of any provision contained herein.

This Agreement shall enure to the benefit of and be binding upon the respective
successors and assigns of the Parties.
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27.  This Agreement may be signed in counterparts and by facsimile and all counterparts
together shall constitute the Agreement.

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first

set forth above.

LEGAL,_1:20420450.6

ONTARIO POWER AUTHORITY

By:

Name:

Title:

HER MAJESTY THE QUEEN IN RIGHT OF
ONTARIO AS REPRESENTED BY THE
MINISTER OF ENERGY

By:

Name:

Title:
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COOPERATION AND
COMMON INTEREST PRIVILEGE AGREEMENT

THIS'AGREEMENT is efféctive:as of the 1% day of April; 2011 (the “Effeéctive Date?)..

BETWEEN:

ONTARIO POWER- AUTHORITY
(‘GOP A”)

-and-
HER' MAJESTY THE QUEEN IN RIGHT: OF ONTARIO. AS

REPRESENTED BY THE MINISTER OF ENERGY-
‘(“ONT ARIO”)

RECITALS: .

Al

The OPA and TransCanada Energy Ltd. (“TCE”) entered into-the- Southwest GTA Clean
Energy Supply Contract dated as of October 9, 2009 (the “SWGTA Contract”).

The OPA and Ontario have concluded that, in connection with the-threatened claims and
potential litigation by TCE relating to the SWGTA Contract, legal and factual issues could
arise with respect to which they have common interests and joint or compatible defences.

The OPA and Ontario have undertakén, and ‘will undertake; factual, legal and other
research, and are of the opinion that it is in their best interest to exchange information, pool

* their individual work product and cooperate in a joint defence effort:

Cooperation in such a joint, defence effort: will - -necessarily involve- the. exchange of
confidential information as. well as information which' is otherwise ‘privileged such as,
amongst - others, solicitot/client: communication - and/or- commumcatlons made.: and
materials obtained or prepared in contemplation of litigation.-

In {i ght of their common interest; and the. fact thiat litigation-by TCE:against-the OPA and-
Ontario is anticipated, OPA and Ontario wish to proceed:cooperatively in the preparation
of joint or compatible defeénces, and by this:Agreement:seek: to.document-their-mutual
intention and agreement that neitlier;OPA: nor-Ontario shall: suffér any waiver. or-loss of
privilege as-a result of disclosure to each other. of-their Privileged Information (as defined
below) or as a result of thieir cooperation-in' the: preparation of positions,. responses- and -
defences to the Claims (as defined.below).

LEGAL_1:20424505204204506 - -



Privileged & Confidential

AGREEMENT
In consideration of the promises and the mutual covenants and agreements herein, the Parties agree
as follows:
- DEFINITIONS~
1. In the foregoing Reécitals:and in this Agreement; the following ternits have thé meanings set-
forth in this Section:.

(@)  “Claims™ means any and all claims made‘or filed by TCE relating to, arising out of;
or in connection with the SWGTA Contract, and any and all arbitration, mediation,
or litigation that arises out of any and all such claims.

(b)  “Effective-Date” means the effective date-as defined above.

(¢)  “Parties” means the-OPA and Ontario and, for the purpose of giving effect to this
Agrcemcnt mcl_udes thelr legal counsel agents consultants and experts

(d) “Prmleged Informatlon means- mformatlon and commumcatlons whether

written or electronically recorded, in respect of the preparation of positions,
responses and defences to the Claims which are or would be otherwise in law
privileged and. protected from disclosure- or production to Third Parties made
between OPA (or its employees, legal counsel, agents, consultants, experts or any
other person or entity acting on OPA’s behalf) and Ontario (or its employees, legal
counsel, agents, consultants, experts or any other person or entity actmg on
Ontario’s behalf), including but not limited to:

(i information and communications contained in documents, memoranda,
correspondence drafts, notes, reports factual summarles transcnpts

(i) communications between counsel, or counsel and clients including their
employees, consultants, board members or advisors;

(iif)  any joint or several interview of prospective witnesses, and summaries or
reports thereof;

(iv)  any analyses, document binders, files, compilations or databases;

(v)  the: sharing. or exchange via any mcdla, including. but: not: 11m1ted to
electronic media;

(vi)  theories, impressions, analyses; legal research, or legal opinions;

(vi) communications to and from experts, and. documentation relating. to or

setting out expert commentary and opinion; and

(vii) any other material, communications and information which would

otherwise be protected from disclosure to Third Parties.

LEGAL 1:20439450-520420350 6
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()  “TCE” hasthe' meaning defined in paragraph A of the Recitals. -

()  “Third Party” or “Third Parties” means any person orentity that is not-a Party.
Third Party includes TCE, their employees, agents, counsel, subcontractors;
consultants; experts; or any other:person orentity acting.on TCE’s behalf.

COMMON INTEREST OF THE PARTIES "

The Parties-have-a common, joint, and mutual interést:in the defence-of the Claits; wish'to
coopérate with each other in respect of the defence of the. Claims; and due to the-anticipated
litigation with TCE;. wish to' share-between' them' Privifeged Information without-risk of
prejudice:to or of waiver in ' whole or in part of théir respective privileges and rights to hold
such Privileged Information protected. from disclosure;

The Parties are-underno obligation to share Privileged Information. However; from time-
to time; either Party (the-“Disclosing. Party”) in its: sole: discretion may choose: to share:
Privileged Information with the other Party (the“‘Receiving Party™). .

To the-extent that excha‘nges of Privileged Information have been made-prior to entering..
into this-Agreement, it is the-Parties” intention that:all such exchanges be-subject to the:
terms of this Agreement as if they had occurred after the Effective Date:

The execution’ of this- Agreement, the-cooperation between thie: Parties-in respect of the-
defences to the Claims and the exchange of Privileged Information under this Agreement;

where the- materials- would ' otherwise- be- protected. by law against disclosure: by

solicitor-client (attorney client) privilege, litigation. privilege;- work: product: doctrine;

without prejudice ptivilege, or any other applicable rule:of privilege or-confidentiality:

(iy  arenot intended to, do not and shall not constitute a waiver-in whole-or in
part:in favour of any Third Party by either Party of any applicable privilege-
or other rule of protection from disclosure; and-

(i)  will not be asserted at any tie by either: Party as a.waiver of any such’
prnvnlegc or other rule of protection from disclosure..

‘Dlsclosure of Privileged Information by the Recelvmg Party to Thlrd Parties without the‘

prior written consent of counse! for the Disclosing Party is: expressly prohibited, unless the

_disclosure.is ordered by a court of competent: 3urlsdlctlon oris-otherwise required by law. -

If dlSClOSlll'er of any PrMIeged Information_is sought- from:a: Recclvmg Party: in any -
arbitration, - litigation: or other- legal: proceedmgs, the: Recewmg Party- [from. whom -
disclosure:is sought] shall take:al! steps necessary to preserve and invoke; to the-fullest.
extent-possible; all applicable-privileges; immunities-and-protections-against:disclosure;
and.shall immediately provide-written notice-of such legal proceedings:to the:Disclosing-
Party. The-Receiving.Party shall not: voluntarily: surrender: or-disclose- the: Privileged.
Information without: first providing.- the- Disclosing: Party. a-reasonable. opportunity to
protect its interests-before-the-applicable court or-arbitral tribunal..
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All of the Privileged Information shall be preserved as confidential and privileged both
prior to resolution of ail outstanding.Claims and thereafter, and shall not be used for any
purpose other than the stated sole purpose of cooperation in the defence of the Claims.

* Neither Party shall disclose to a Third Party the existence, of this Agreement; nor its terms; .

unless-both Parties consent.in writing.or unless- compelled. by order-of-a.court-or-arbitral -
tribunal.

The Parties acknowledge and agree that theircomnion interest in the defénce of the Claims:-
and their intention that no waiver of privilege shail result from their exchangeof Privileged
Inforntation between them shall in no way be affected or deemed to be negated in whole or

in part by the existence now or in the future of any adver51ty between the Parties relating to

or arising out. of the. SWGTA Contract, whether in' connection with the Claims or
otherwise; and that any such adversity shall not affect this- Agreement

COOPERATION

10.

The Parties shall cooperate-in respect of the: deferice of the- Claims, including: providing:-
access to information, materials and employees as may be reasonably necessary from time:-

~ to time; as the cas¢ may be; providéd that each of the: Parties reserves the right to détermine

what information will be shared and under what circumstances, and no obligation or duty
to share any such information is created by this Agreement.

WITHDRAWAL

11.

12.

13.

14.

It is the intent of the Parties that this Agreement shall remain in effect until final resolution
of the-Claims, either by litigation in a final, non-appealable judgment or arbitral award or
by a final negotiated settiement, whichever is later.

Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving
twenty (20) days advance written notice to the other Party, which 20 days is calculated
beginning. on the day after the notice is-received by a Party. For greater certainty,
withdrawal from this Agreement by a Party is not effective until the expiration of the 20
days’ notice period required by this provision.

Any withdrawal from this Agreement shall be- prospective in effect only and the
withdrawing. Party and any Privileged Information made available by or to the other Party
prior to that Party’s withdrawal shall continue to be govemed by the: terms of this
Agreement. whether-or not the: Parties are, in any respect in relation to the: SWGTA:
Contract, adverse in interest.

On or before the effective: date of a withdrawal from this Agreement, the withdrawing:
Party shall return to the Disclosing. Party all Privileged Information received:fiom: the
Disclosing. Party. In the case. of coples, with the consent of the Disclosing: Party, the:
Receiving Party may destroy such copies in a secure manner, and confirm in‘writing-to the-
Disclosing.Party that it has done so.
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WAIVER OF CONFLICT OF INTEREST

15.

16.

The Parties agree that this Agreement and the sharing.of Privileged Information between
them shall not be used as a basis for a motion to disqualify a Party’s counsel (including for
certainty the-Party’s counsel’s law firm and any partner or associate:thereof) after a Party
has-withdrawn from this- Agreement for any reason; including; without limitation, due-to-
any conflict of interest which ‘arises or becomes known to the withdrawing Party after the:-
Effective:Date;-adversity between the Parties: or any other reason whatsoever based on this:
Agreement or the-cooperation and disclosure-of Privileged Informiation hereunder:-

The: Parties- confitm’ that there-is no and: shall niot be:deemed:to be-any solicitor-client.
relationship between counset for the OPA and Ontario; - nor any solicitor-client relationship

~ between counsel for Ontario and the OPA, as a result of any communications;-sharing.of *

Privileged Information, cooperation or any other action taken infurtherance’of the Parties>
common interests or under and in reliance upon this Agreement..

INFJUNCHIVEDECLARATORY RELIEF

17.

18.

The Recclvmg Party acknowledges that disclosure of any Privileged Information to Third.
Parties in breach of this Agreement will cause the Disclosing. Party to suffer irreparable-
harm for which there is-no adequate’ legal remedy. The Pirties therefore agree- that
immediate injunetivedeclaratory relief is an appropriate and necessary remedy for.a breach
or threatened or anticipated breach of this Agreement.

NOTICE

All notices and other communications between the- Parties, unless otherwise specifically
provided, shall be in writing and deemed to have been duly given when delivered in person
or telecopied or delivered by overnight courier, with postage prepaid, addressed as follows:

To: Ontario Power Authdrity

120 Adelaide Street West, Suite 1600
Toronto, ON M5H 1T1

Attention: Michael Lyle, General Counsel
" Tél;No... (416)969-6035 -

E-Mail:  michael.lyle@powerauthority.on.ca -

: LEGAL: 1;20420450.520420450 6+ .
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To: Her Majesty the Queen in Right of Ontario as Represented by the Minister
of Energy

777 Bay Street, 4™ Floor, Suite 425
Tor'onto ON M3G 2E5°

Attention:” Halyna Perun, A/ Legal Director, Legal Services Branch'
Ministries of Energy & Infrastructure-

Tel.No.: (416) 325:6681
FaxNo.: (416) 325:1781
E-mail:  halyna.perun2@ontario.ca

GENERAL PROVISIONS

19.

20.

21.

22,

23.

24,

25:

26.

This Agreement shall be construed in-accordance with the laws of the Province of Ontario
and the:Parties to this Agreement irrevocably attorn fo the: jurisdiction of Ontario with:
respect to any and all matters arising under this Agreement.

If any of the provisions of this Agreement or ponionsitllereof should be determined to be
mvahd, illegal or unenforceable in any respect, the validity, legality or enforceability of the-
remaining provisions shall not in any way be affected or impaired thereby.

Any failure of any Party to enforce any of the provisions of this Agreement or to require
compliance with any of its terms at any time while this Agreement is in force shall in no
way affect the. validity of this Agreement, or any part hereof, and shall not be deemed a
waiver of the right of such Party thereafter to enforce any and each such provisions.

Nothiﬁg._contained in or done further to this Agreement shall be deemed either expressly or
by implication to create a duty of loyalty between any counsel and anyone-other than the
client of that counsel.

This Agreement contains the entire understanding of the Parties with respect to the subject
matter hereof. There are no other oral understandings, terms, or conditions and neither
Party has relied upon any representation, express or implied, not contained in this
Agreement.

No change, amendment, or modification of this Agreement shall be valid or binding upon
the Parties hereto unless such change; amendment, or modification is in writing and duly
executed by both Parties hereto.

The headings contained in this Agreement are for convenience and reference only and in -
no way define; describe, extend, or limit the scope or intent of this Agreement or the:intent.
of any provision contained herein.

This Agreement shall enure to the benefit of and be binding upon the respective successors
and assigns of the Parties.

LEGAL_1:20420450-520420450 6
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27.  This Agreenient may be: signed in' counterparts- and- by facsimile and all counterparts--
together shall constitute the Agreement.

IN WITNESS-WHEREOF, the Parties have executed this-Agreement as of the date. first set

forth above::

Privileged & Confidential
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ONTARIO POWER‘AUTHORITY:

By .. .

" Name:-

Title:.

HER:MAJESTY.- THE QUEEN IN RIGHT OF
ONTARIO. AS REPRESENTED - BY THE
MINISTER:OF ENERGY.

By:

Name:

Title:




Christine Lafleur

From: Michael Killeavy

Sent: Thursday, May 19, 2011 8:17 AM

To: ‘Sebastiano, Rocco'; 'Plvanoff@osler.com’; 'Smith, Elliot'; Susan Kennedy
Cc: Debarah Langelaan; Ronak Mozayyan

Subject: FW: Response to Your May 9, 2011 Letter

Attachments: Let.OPA Colin Anderson_May 18.pdf

importance: - High

Attached is TCE response to our letter of 9 May 2011.

Michael Kiileavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

From: JoAnne Butler

Sent: May 18, 2011 5:24 PM

To: Michael Killeavy

Subject: FW: Response to Your May 9, 2011 Letter
Importance: High ‘

Another one... let's discuss tomorrow....
JCB

JoAnne C. Butler - :
Vice President, Electricity Respurces .
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario’ M5H 171

416-969-6005  Tel.: ,
416-969-6071 Fax.: -
icanne.butler@powerauthority.on.ca

From: Irene Mauricette .

Sent: Miércoles, 18 de Mayo de 2011 03:55 p.m.
To: JoAnne Butler; Michael Lyle

Cc: Brett Baker; Manuela Moellenkamp; Nimi Visram
Subject: FW: Response to Your May 9, 2011 Letter
Importance. H:gh '

.. PRIVILEGED CONFIDENTIAL AND WITHOUT PREJUDICE



FYI — and suggested response to CA please — thanks — Irene

From: Linda Lee [mailto:linda_lee@transcanada.com]
Sent: May 18, 2011 3:08 PM

To: Colin Andersen

Subject: Response to Your May 9, 2011 Letter

Mr. Anderson,
Attached is a letter from Alex Pourbaix in response to your letter of May 9, 2011. The original will be sent by
regular mail.

Thank you.

Sincerely,

Linda lee

Linda Lee
Executive Assistant
TransCanada

450 - 1 Street, SW
Calgary, AB T2P 5H1
Ph; (403) 920-2106
Fx: (403) 920-2410

This electronic message and any attached documents are intended only for the named addressee(s). This

communication from TransCanada may contain information that is privileged, confidential or otherwise

protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization, If

%;u have received this message in error, please notify the sender immediately and delete the original message.
ank you.



Q ) TransCanada

In business to defiver

May 18, 2011 TransCanada Corporation .
450 -1 Street, SW
Calgary, AB T2P 5H1

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE tel 403.920.2122
fax 403.920.2410
Mr. Colin Anderson email alex_pourbaix@transcanada.com
Chief Executive Officer weh www iranscanada.com
Ontario Power Authority
120 Adelaide Street West, Suite 1600 Alex Pourbaix,

Toronto, ON MSH 1T1 President, Energy & Qil Pipelines
3

Dear Colin:

Thank you for your letter of May 9, 2011 (the “Letter™). 1 am happy to provide you with the clarifications
you are seeking, although these points were all contained in our original proposal sent to your team back in
February and March.

You state in the opening paragraph of the Letter that you cannot reconcile the TransCanada capital costs
(CAPEX) of the Cambridge facility to your own estimates. TransCanada has not only shared its detailed .
capital cost estimates with the OPA, but has explained the estimate in detail in two separate meetings with
your full team. The OPA has consistently refused to share its capital estimates with TransCanada.
Reconciliation of our differences will first require that the OPA table their capital cost build-up so the parties
can identify the differences.

I would also reiterate our proposal gives the OPA the benefit of any capital cost reductions from our
estimate. - It is important to point out that our initial estimate has been made without knowing the exact
location of the project, the demands of the local community in terms of a benefit package or the interconnect
costs. TransCanada provided estimates for these based on our years of experience in developing power
projects across North America. However, fo the extent that the final estimated costs come in at [ess than our
initial estimate, these costs will result in a decrease in the NRR under the terms of our proposal. I would, aIso
note that the bulk of these costs are either fixed (such as the cost of the gas turbines), will bé fixed priotto’ -
signing of the CES contract (land cost, community benefit, constructlon cost) or are outside of our controI N
: (mterconnect costs) . o

I_n resppﬁs'e_-;_to your-specific requests for cléfiﬁéa't_ibp,“I offer the following: .

Ttem 1

The seasonal contract capacities contained in our Febrary 24, 2011 revised Schedule B of the
Implementation Agreement (“IA”) were based on the OPA’s acceptance of Value Proposition #7 which

adjusted the ambient terperature used for the capacity check test. With that change, the seasonal capacities
are as specified in your letter, which yields the Annual Average Contract Capacity of 480.6 MW.




Power Authority

Attn: Mr. Colin Anderson
May 18, 2011

Page 2

If Value Proposition #7 i$ not accepted and the capacity check test ambient femperatures remain as they are
in the Northern York Region Peaking Generation Contract, the seasonal and annual capacities must be
adjusted to the amounts stated in my April 29, 2011 letter. '

Ttem 2

We are assuming that your question relates to Terry Bennett’s email to JoAnne Butler dated March 157,
2011 which was intended to ensure that the OPA’s model and TransCanada’s model were both providing
similar answers given a similar set of inputs. If you are referencing this email, the capital spending amounts
shown in 2009 and 2010 are not OGS Sunk Costs; they are the cash outlays incurred during that time paid to
date associated with purchasing the gas turbines,

Item 3

As per our letter of April 29™, 2011 the minimum acceptable after-tax unlevered economic return (IRR) for
the Potential Project is 9%.

Ttem 4

Our April 29™ letter makes reference to NRRIF of 50% in an effort to direct the OPA back to our proposal -
which included a number of value propositions for inclusion in the contract associated with the Potential
Project (Schedule B2 provided on February 24™ 2011). As explained in Schedule B2 this more accurately
aligns the contract with the actual fixed costs associated with the Potential Project.

On the assumption that you are referring to the March 15%, 2011 email from Terry Bennett to JoAnne Butler
I again stress that this email was sent in an effort to ensure our respective models were “calibrated”. 1 direct
your attention to the second paragraph of Terry’s email that states “These assumptions do not include any of
the Value Propositions outlined in the TA.”.

Item 5

Our teams have been attempting to reach commercial closure on a replacement project premised on a
peaking facility to be located in Cambridge and contractually based on previous CES Contracts, specifically
the Northern York Region Peaking Generation Contract. The introduction of new contract terms, never
before seen in any CES Contract and not fully articulated in terms of testing protocol, measurement, timing
and consequence, is not conducive to achieving such commercial close. This clause was nét in the SW-GTA
contract, may not be aligned with the equipment supply contract and could introduce new risks to the
contract that we have not considered. If this item is an important attribute of a peaking project, why was it
not previously contained in the Northern York Peaking Generation Contract?

Item 6

The spreadsheet sent to the OPA in December, 2010 was not an income statement but a statement of cash
flows. '



Power Authority

Attn: Mr. Colin Anderson
May 18,2011 ‘
Page 3

I would like to highlight that in my letter of April 29, I requested information from the OPA related to its
expectations on value and other items. The Letter did not respond to any of these requests. TransCanada has
been very clear and explicit in fabling its expectations and has provided a fair and balanced proposal to meet
those expectations. To date, the OPA has not been willing to share its expectations on value, and has tabled
two proposals — the first yielding an IRR of approximately 4% and the second yielding an IRR of
approximately 5.5%. Neither of these proposals are acceptable to TransCanada, even as stand-alone projects
without reference to the financial damages owed due to the cancellation of the SW-GTA. contract.

I remain confident, despite the short time line we have to work with, that if we can agree on an acceptable
value for the replacement project our respective teams can work out the mechanics of achieving that result,

Therefore, it is critical that the OPA to provide a clear and vnequivocal statement on its expectations of the
value that it is prepared to offer.

I look forward to your prompt response to this urgent matter,

Regards,

- Alex Poﬁ;baix 7
President, Energy & Oil Pipelmesl' .




- Christine Lafleur:

From: . Michae! Killeavy

Sent: : Friday, May 20, 2011 12:23 PM
_.To:. ..« .o+ . 'RSebastiano@osler.com’; 'Plvanoff@osler. com’; 'ESmlth@osIer com Susan Kennedy
L Ger © 0 - JoAnne Butler; Michael Lvle .
Sub]ect . FwiTransCanada Qakville GS - Notice of Amended Equment Supply Contract #6519

between TransCanada Energy Ltd. and MPS Canada, Inc.

This is an interesting development. Perhaps we could teleconference later today?

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority .

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)
416-969-6071 (fax)

416-520-9738 {cell)

Michael.killeavy@powerauthority.on.ca

From: John Mikkelsen [mailto:john_mikkelsen@transcanada.com]
Sent: Friday, May 20, 2011 12:18 PM

To: Deborah Langelaan

Cc: Michael Killeavy; JoAnne Butler; Michael Barrack <MBarrack@tgf.ca>; John Finpigan <JFinnigan@taf.ca>; Geoff
Murray <geoff murray@transcanada.com>; Terry Bennett <terry-bennett@transcanada.com>; John Cashin

<john cashin@transcanada.com>; Jody: Johnson <jody 1ohnson@transcanada com>; Doug Mclean

<doug mclean@transcanada.com>
Subject: TransCanada Oakville GS - Notice of Amended Equipment Supply Contract #6519 between TransCanada Energy

Ltd. and MPS Canada, Inc.

With Prejudice

Dear Deborah,

Further to my e-mail of January 31, 2011 wherein we informed you of our decision to release MPS Canada, Inc. (‘MPS"):
from suspension; we are nearing completion of the negotiation of the amended Equipment Supp1y Agreement No. 6519
(*ESA”) with MPS.. The amended ESA incorporates modifications-to the original agreement in accordance with the firm
price proposal provided by MPS on February 28, 2011 (and communicated to the OPA on the same date) for conversion
~ of the- ESA to fast start and simple cycle configuration, with the exception that the additional scope (the closed cooling.

- system and stacks) previously a fixed price, has now been incorporated as an exclusive supply option in favour of MPS
that-will be triggered as a change order at a future date- The option is only triggered if the MPS gas turbines are
installed by TransCanada in a simple cycle configuration under-a contract between TransCanada and the OPA to replace
the, SW GTA Clean Energy Supply Contract: In addition, MPS has a first right of offer to provide the power train for a
combined cycle build out, consistent with the letter agreements (also shared with the OPA) should the turbines be
installed by TransCanada in a combined cycle application under a contract between TransCanada and the OPA to
replace the SW GTA Clean Energy Supply Contract. Given the fact there is no agreement with the OPA to date on the
Cambridge project or an aiternative project that would utilize the gas turbines,; TransCanada has proceeded with this
solution on the basis that it preserves the ability to use the turbines in a future simple cycle or combined cycle -
replacement project, but mitigates the exposure to further cost increases and increases the marketability of the turbines
for reuse or resale in the event a replacement project is. not defined.



In addition to the above changes MPS and TransCanada have alsa agreed to mclude make good" performance on ramp
rate and start-up time in the amended contract. The start-up time has beéen restatéd to be “press start to 100% léad™and -
allows for new NFPA requirements, resulting in guaranteed start-up time of 26 minutes to 100% load.

TransCanada will execute the amended MPS agreement as described above as it prm)ides both TransCanada and the
OPA with maximum flexibility in the future, both in terms of mitigation efforts and any potential future projects. We trust
that the OPA concurs with this decus:on

Yours Truly,

John Mikkelsen, P.Eng.

Director, Eastern Canada, Power Development

TransCanada

Rovyal Bank Plaza

200 Bay Street

24th Floor, South Tower
Toronto, Ontario M5J 241

Tel: 416.869.2102
Fax:416.869.2056

Cell:416.559.1664

This electronic message and any attached documents are intended only for the named addressee(s). This
communication from TransCanada may contain information that is privileged, confidential or otherwise
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization. If

you have received this message in error, please notify the sender immediately and delete the original message.
Thank you.



Deborah Langelaan
Friday, May 20, 2011 4:33 PM ‘ _
. ~'rsebastiano@osler.com’; plvanoff@osle com}; safouh@smsenergy—englneerlng c '
- . Susan Kennedy;’ Mlchael Lyle PR ; e
CLCer e e T Michael Killeavy o b e T TS
Subject Fw: TransCanada Oak\nlle GS Notlce of Amended Equupment Supply Contract #6519
between TransCanada Energy Ltd. and MPS Canada, Inc.

FY

From: John Mikkelsen [mailto:john_mikkelsen@transcanada.com]
Sent: Friday, May 20, 2011 12:18 PM .

To: Deborah Langelaan

Cc: Michael Killeavy; JoAnne Butler; Michael Barrack <MBarrack@tgf.ca>; John Finnigan <JFinnigan@taf.ca>; Geoff
Murray <geoff murray@transcanada.com>; Terry Bennett <terry benneti@transcanada.com>; John Cashin
<john_cashin@transcanada.com:; Jody Johnson <jody johnson@transcanada.com>; Doug McLean

<doug mclean@transcanada.com:>

Subject: TransCanada Oakville GS - Notice of Amended Equipment Supply Contract #6519 between TransCanada Energy
Ltd. and MPS Canada, Inc.

With Prejudice .
Dear Deborah,

Further to my e-mail of January 31, 2011 wherein we informed you of our decision to release MPS Canada, Inc. (‘MPS”)
from suspension, we are nearing completion of the negoatiation of the amended Equipment Supply Agreement No. 6519
(“ESA") with MPS. The amended ESA incorporates modifications to the original agreement in accordance with the firm
price proposal provided by MPS on February 28, 2011 (and communicated to the OPA on the same date) for conversion
of the ESA to fast start and simple cycle configuration, with the exception that the additional scope (the closed cooling
system and stacks) previously a fixed price, has now been incorporated as an exclusive supply option in favour of MPS
that will be triggered as a change order at a future date.  The option is only triggered if the MPS gas turbines are
installed by TransCanada in a simple cycle configuration under a contract between TransCanada and the OPA to replace
the SW GTA Clean Energy Supply Contract. In addition, MPS has a first right of offer to provide the power train for a
combined cycle build out, consistent with the letter agreements (also shared with the OPA) should the turbines be
~ installed by TransCanada in a combined cycle application under a conftract between TransCanada and the OPA to
replace the SW GTA Clean Energy Supply Contract. Given the fact there is no agreement with the OPA to date on the
- Cambridge project or an alternative project that would utilize the gas turbines, TransCanada has proceeded with this
solution on the basis that it preserves the ability to use the turbines'in a future simple cycle or combined cycle:
replacement project, but mitigates the exposure to further cost increases and increases. the marketability of the turbines .
for reuse or resale in the event a replacement pro;ect is not defined:

- In addltlon to the above changes; MPS and TransCanada have also agreed to include “make good” performance onramp . © -
rate and start-up time in the amended confract. The start-up time has béen restated to be “press start to 100% load” and
allows for new NFPA requirements, resulting in guaranteed start-up time of 26 minutes to-100% load.

- TransCanada will execute the amended MPS agreement as described above as it provides both TransCanada and the
OPA with maximum flexibility in the future, both in terms of mitigation efforts and any potential future projects. We trust
that the OPA concurs with this decision.

Yours Truly,

Johin Mikkelsen; P.Efig:



 Director, Easten Canada, Power Development
TransCanada

Royal Bank Plaza

200 Bay Street

24th Floor; South Tower -
Toronto, Ontario M3J 201

Tel: 416.869.2102
Fax:416.869.2056

Cell:416.559.1664

This electronic message and any attached documents are intended only for the named addressee(s). This
communication from TransCanada may contain information that is privileged, confidential or otherwise
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization, If
you have received this message in error, please notify the sender immediately and delete the original message.
Thank you.



From: - - Susan Kennedy

_T_{Ma_ly 20 2011 6 46 PM: 2.

See below. ! guess 1 interpret her message as either, "we'd never take each other to court, so why bother with some
form of judicial relief". By the same token, I'd suggest there is no reason not to include, as you never know what may
happen.

Paul, Mike will likely follow up with you on Tueday. | was wondering if declaratory relief could prove useful to establish
privilege should be maintained even if there was a release of information. So, by way of example, Ministry accidently
forwards OPA privileged document to TCE, would declaratory relief assist is successfully maintaining privilege of .
document (ie keeping document inadmissable}. That would be a reason we (or if the reverse happened, they) might seek
relief despite our "special" relationship.

From: Calwell, Carolyn (MEI) [mailto:Carolyn.Calwell@ontario.ca]
Sent: Friday, May 20, 2011-04:28 PM

To: Susan Kennedy

Subject: RE: OPA - TCE [Privileged and Confidential]

Susan,

I wanted to follow up on the message that | left yesterday. In light of the relationship between the Ministry and the OPA, |
have trouble justifying or explaining an allowance for declaratory relief between the parties: That PACA allows for that
remedy doesn’t warrant including it here. | would prefer the paragraph to come out. Nevertheless, as indicated, | would
be happy to discuss further if you wish. |

Carolyn

Carolyn Calwell

Deputy Director

Ministry of Energy & Ministry of infrastructure
Legal Services Branch

Ministry of the Attorney General

777 Bay Street, Suite 425

Toronto ON MS5G 2E5

416.212.5409

From: Susan Kennedy [mailto:Susan. Kennedy@powerauthonty on. cal
Sent: May 13; 2011 2:56 PM

To: Calwell, Carolyn (MEI)

Subject: FW: OPA - TCE [Privileged and Confi dentxal]

Susan H. Kennedy
Director, Corporate/Commercial Law Group

From: Ivanoff, Paul [mailto:PIvanoff@osler.com]
Sent: May 11, 2011 6:13 PM

To: Susan Kennedy , o
-SubJect -RE? OPA TCE [Prlvﬂeged and Confdent[al]- o




_Susan,

I have revised the Cooperation and Common Interest Privilege Agreement to address the Crown’s comment
regarding injunctive relief. . I note that Section 14 of the Proceedings Against the Crown Act contemplates that -
' declaratory rel1ef may be sought in heu of an injunction. The text of that sectlon IS as follows L

No mjunctlon or spec1ﬁc performance against Crown

4. (1) Where in a proceeding against the Crown any relief is sought that Imght in a proceeding
between persons, be granted by way of injunction or specific performance, the court shall not, as
against the Crown, grant an injunction or make an order for specific performance, but'in lieu thereof.
may make an order declaratory.of the rights of the parties.. '

Limitation on injunctions and orders against Crown servants

(2} The court shall not in any proceeding grant an injunction or make an order against a servant
of the Crown if the effect of granting the injunction or making the order would be to give any relief
against the Crown that could not have been obtained in a proceeding against the Crown, but in lieu
thereof may make an order declaratory of the rights of the parties. R.S.0. 1990, c. P.27, 5. 14.

With that in mind, I suggest that we propose to the Crown that we revise the “Injunctive Relief” section (i.e.
Section 17) to provide for “Declaratory Relief” instead of “Injunctive Relief”. They are not immune from a
declaratory order. The attached version of the Agreement reflects the change.

Please contact me if you would like to discuss.

Regards,
Paul

B

Paul lvanoff
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE
pivanoff@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Qntario. Canada M5X 1B8

2

From: Susan Kennedy [mailto:Susan.Kennedy@powerauthority.on.ca]
Sent: Wednesday, May 11, 2011 4:26 PM

To: Ivanoff, Paul

Subject: Fw: OPA - TCE [Privileged and Confidential]

See below re first comment.

'l follotN-up on the signing authority {Minister versus Deputy Minister) end of things.



" Thank you for sending the revised document. The changes look fine. The only remaining issue from my perspective is
the provision for injunctive relief, which is contrary to section 14 of the Proceedings Against the Crown Act. With the
removal of paragraph 17 in the Agreement, | will recommend that the Minister execute the agreement.

As a practical matter (and | have not yet ascertained anyone’s preference in this regard), it may be easier to get the
Deputy to sign. Would you have any objections if we proceeded in that way? The Deputy's authorlty to sign.agreements-
is set out in the Ministry of Energy and Infrastructure Act.

Carolyn

Carolyn Calwell

A/Deputy Director

Ministry of Energy & Ministry of Infrastructure
Legal Services Branch

Ministry of the Atforney General

777 Bay Street, Suite 425

Toronto ON M5G 2E5

416.212.5409

From: Susan Kennedy [mailto:Susan.Kennedy@powerauthority.on.ca]
Sent: May 5, 2011 3:45 PM

To: Calwell, Carolyn (MEI)’

Subject: FW: OPA - TCE [Prlvﬂeged and Confidential]

Carolyn,

See attached. Let me know if it works for you (I have forwarded the contact info over to Oslers, so it will get picked up in
next/i nal version).

Susan H. Kennedy
Director, Corporate/Commercial Law Group

From: Ivanoff, Paul {mailto:PIvanoff@osler.com]

Sent: May 3, 2011 8:25 AM

To: Susan Kennedy :

Cc: Michael Lyle; JoAnne Butler; Michael Killeavy; Deborah Langelaan; Sebastiano, Rocco

. Subject: OPA - TCE [Privileged and Confidential]
Susa:h,

Attached is a revised draft Coop‘eration‘a.nd Common [nterest: Privilege Agreement between the OPA and Her
Majesty the Queen in right of Ontario as represented by the Minister of Energy along with a blackline
highlighting the revisions. The main changes are as follows:

- April 1st has been inserted as the Effective Date. Note that paragraph #4 provides that: “To the extent that
exchanges of Privileged Information have been made prior to entering into this Agreement, it is the Parties’
intention that all such exchanges be sub]ect to the terms of this Agreement as if they had occurred after the

: ,Effectwe Date S :



 -the deﬁm‘uon of ”I'hlrd Party’ has been s1mp11ﬁed

- the deﬁmtlon of “Party” has been rev1sed so as to remove the word “affiliates”.

Note that for paragraph #18, we will need to add the contact mformauon for Ontano Let me k.now once you
hear back from counsel on that front ) . . :

If you would like to discuss further, please give me a call.

Baul tvanoff © -
Partner

416,862.4223 DIRECT
416.862.6666 FACSIMILE
pivanoff@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Teronto, Ontario, Canada M5X 188

[x]

A

This e-mail message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriet est privilégié, c'onﬁdentiel et
soumis a des droits d'auteur, |l est interdit de l'utiliser ou
de le divulguer sans auiorisation.




‘Safouh Souf [safouh@smsenergy ngmeenng om}’

" RE: TransCanada Oakvillé GS'- Notice of Aniended Equipment Supply Cofitract #6519
tetween TransCanada Energy Lid. and MPS Canada, Inc.

Reissue to include Susan Kennedy and Micheal Lyle who inadveriently were not copied on original email.

Privileged & Confidential

Thank you - Deborah,

For your information | received from Paul Ivanoff of Osler earlier today a copy of the long awaited LTSA. | am assuming

the purpose of its submission is so that TransCanada is not seen delinquent on any promises it made to the OPA during

the "negotiation” process and it is done Without Prejudice. If this is the case then | suggest that we don't review the LTSA

at this time.

Otherwise, please let us know what action SMS is required to take with respect to the LTSA.

Have a great long weekend everydne,

Thanks,
Safouh

" From: Deborah Langelaan [mailto:Deborah.Langelaan@powerauthority.on.ca]
Sent: May 20, 2011 4:33 PM
To: rsebastiano@osler.com; pivanoff@osler.com; safouh@smsenergy-engineering.com; Susan Kennedy; Michael Lyle
Cc: Michael Killeavy
Subject: Fw: TransCanada Oakville GS - Notice of Amended Equipment Supply Contract #6519 between TransCanada
Energy Ltd. and MPS Canada, Inc.

FYl

From: John Mikkelsen [mailto:john - mikkelsen@transcanada.com] -
_Sent: Friday, May 20, 2011 12:18 PM ' ‘

To: Deborah Langelaan o

Cc: Michael Killeavy; JoAnne Butler; Michael Barrack <MBarrack@tgf.ca>; John Finnigan <JEinnigan@taf.ca>; Geoff
-Murray <geoff. murray@transcanada com>; Terry Bennett <terry bennett@transcanada.com>; -John Cashin
‘<john_cashin@transcanadd.com>; Jody Johnson <jody 1ohnson@transcanada com>; Dolg MclLean

<doug_mcléan@transcanada. om> -
Subject: TransCanada Oakville:GS.- Notice of Amended Equipment Supply Contract #6519 between TransCanada Energy -

Ltd. and MPS Canada, Inc.

With Prejudice.
Dear Deborah,

Further to my e-mail of January 31, 2011 wherein we informed you of our decision to release MPS Canada, Inc. (‘MPS”)
from suspension; we are nearing completion of the negotiation of the amended Equipment Supply Agreerment No. 6519
("ESA") with MPS. The amended ESA incorporates modifications-to the original agreement.in accordance with the firm .
. pnce proposal provided by MPS on February:. 28, 2011 (and communlcated tothe OPA'on the same date) for conversmn

1



of the ESA to fast start and SImpte cycle conflguratlon wnth the except:on that the add‘ ion. _scope (the c]osed coohng
system and’ stacks) pre\nously a fixed price, has now been mcorporated as"an exclisive supply optton in favour of MPS"
that will be triggered as'a chiange order-at-a future date’" THé option is‘only triggered if the MPS gas tiirbines ‘aré :
installed by TransCanada in a simple cycle confi iguration under a contract between TransCanada and the OPA to reptace‘
the SW GTA Clean Energy Supply Contract. In addition, MPS has a first right of offer to provide the power train for a.
combined cycle build out; consistent with the lstter agreements (also shared with the OPA) should the turbinés be .
mstalled by’ TransCanada ina comb:ned cycle apptlcatlon under a Contract between TransCanada and the OPA to
replace the SW. GTA Clean Energy Supply Contract” Given the fact there is no agreement ‘with the OPA'to date on the
Cambridge project or an alternative project that would utilize the gas turbines, TransCanada has proceeded with this
solution on the basis that it preserves the ability to use the turbines in a future simple cycle or combined cycle
replacement project, but mitigates the exposure to further cost increases and increases the marketability of the turbines:
for reuse or resale in the event a replacement project is not defined.

In addition to the above changes, MPS and TransCanada have also agreed to include “make good” performance on ramp
rate and start-up time in the amended coniract. The start-up time has been restated to be “press start to 100% load” and
allows for new NFPA requirements, resulting in guaranteed start-up time of 26 minutes to 100% load.

TransCanada will execute the amended MPS agreement as described above as it provides both TransCanada and the
OPA with maximum flexibility in the future, both in terms of mitigation efforts and any potential future projects. We trust
that the OPA concurs with this decision.

Yours Truly,

John Mikkelsen, P.Eng.

Director, Eastern Canada, Power Development

TransCanada

Royal Bank Plaza

200 Bay Street

24th Floor, South Tower
Toronto, Ontario M5J 21

Tel: 416.869.2102
Fax:416.869.2056

Cell:416.559.1664

This electronic message and any attached documents are intended only for the named addressee(s). This
communication from TransCanada may contain information that is privileged, confidential or otherwise.
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization, If

you have received this message in error, please notify the sender immediately and delete the original message:
Thank you. :



'RSebastiano@osler.com’; 'Plvanoff@osler com';.Susan vi yle
"~ Re: TransCanada Oakville GS = Notice of Aménded’ Eqmpment Supply Contract #6519 :
between TransCanada Energy Ltd. and MPS Canada, Inc.

& Subject: ™

Deb and [ will meet with JoAnne next week and decide on next steps.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca

From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com]
Sent: Friday, May 20, 2011 07:40 PM ‘

To: Deborah Langelaan - : '
Cc: Michael Killeavy; rsebastiano@osler. com <r5ebast1ano@osler com>; plvanoff@osler com <p1vanoff@osler com>;

Susan Kennedy; Michael Lyle
Subject: RE: TransCanada Oakville GS - Notice of Amended Equapment Supply Contract #6519 between TransCanada

Energy Ltd. and MPS Canada, Inc.

Reissue to in’clude Sﬁsan Kennedy and Micheall Lyle who inadvertently were not copied on original email.
Privileged & Confidential

Thank you - Deborah

For your: mformat:on i recelved from Paul Ivanoff of Osler earlier today a copy.of the long. awalted LTSA: | am assuming.
the purpose of its submission is so that TrarisCanada is not seen delinquent on ‘any promises it made to the OPA during
the “negotiation” process and it is done Wlthout Prejud:ce If this is the case then | suggest that we don't rewew the LTSA

at this tlme 7
Othenmse, please letus know what actlon SMS is requu'ed fo take with’ respect to the LTSA:
Have a great ang weekend everyone,:

" Thanks,
Safouhr

From: Deborah Langelaan [mailto:Deborah.Langelaan@powerauthority.on.ca]
. Sent: May-20,.2011.4:33:PM:
: —To. rsebastlano@osler com plvanoff@osler com safouh@smsenergy-englneermg comy; Susan Kennedy;- Mlchael Lyle

1.



Ce: Michael Kllleavy ' e o e Co
'Subject. Fw: TransCanada. Oak\nlle GS Nottce of Amended Equnpment Supply Contract #6519 between TransCanada
Energy Ltd: and MPS Cahada; Inc. - o . .

FYI

From: John Mikkelsen [mailto:john_mikkelsen@transcanada.com]

Sent: Friday, May 20, 2011 12:18 PM

To: Deborah Langelaan

Cc: Michael Killeavy; JoAnne Butler; Michael Barrack <MBarrack@tgf.ca>; John Finnigan <JFinnigan@tgf.ca>; Geoff
Murray <geoff_murray@transcanada.com>; Terry Bennett <terry_bennett@transcanada.com:; John Cashin
<john_cashin@transcanada.com>; Jody Johnson <jody_johnson@transcanada.com>; Doug MclLean
<doug_mclean@transcanada.com> _
Subject: TransCanada-Oakville GS - Notice of Amended Equipment Supply Contract #6519 between TransCanada Energy
Ltd. and MPS Canada, Inc.

With Prejudice .
Dear Deborah,

Further to my e-mail of January 31, 2011 wherein we informed you of our decision to release MPS Canada, Inc. (MPS”)
from suspension, we are nearing complet:on of the negotiation of the amended Equipment Supply Agreement | No. 6519
( ESA") with MPS. The amended ESA incorporates modifications to the original agreement in accordance with the firm
price proposal provided by MPS on February 28, 2011 (and communicated to the OPA on the same date) for conversion
of the ESA to fast start and simple cycle configuration, with the exception that the additional scope (the closed cooling
system and stacks) previously a fixed price, has now been incorporated as an exclusive supply option in favour of MPS
that will be triggered as a change order at a future date. The option is only triggered if the MPS gas turbines are
installed by TransCanada in a simple cycle configuration under a contract between TransCanada and the OPA to replace
the SW GTA Clean Energy Supply Contract. In addition, MPS has a first right of offer to provide the power train for a
combined cycle build out, consistent with the letter agreements (also shared with the OPA) should the turbines be
installed by TransCanada in a combined cycle application under a contract between TransCanada and the OPA to
replace the SW GTA Clean Energy Supply Contract. Given the fact there is no agreement with the OPA to date on the
Cambridge project or an alternative project that would utilize the gas turbines, TransCanada has proceeded with this
solution on the basis that it preserves the ability to use the turbines in a future simple cycle or combined cycle
replacement project, but mitigates the exposure to further cost increases and increases the marketability of the turbines
for reuse or resale in the event a replacement project is not defined.

In addition to the above changes, MPS and TransCanada have also agreed to include “make good” performance on ramp
rate and start-up fime in the amended contract. The start-up time has been restated to be "press start to 100% load™ and
allows for new NFPA requirements, resulting in guaranteed start-up time of 26 minutes to 100% load.

TransCanada will execute the amended MPS agreement as described above as it provides both TransCanada and the
OPA with maximum flexibility in the future, both in terms of mitigation efforts and any potential future projects. We trust
that the OPA concurs with this decision.

Yours Truly,

John Mikkelsen, P.Eng.
Director, Eastern Canada, Power Development
TransCanada

Royal Bank Plaza
200 Bay Street



This electronic message and any attached documents are intended only for the named addressee(s). This
communication from TransCanada may contain information that is privileged, confidential or otherwise
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization, If
you have received this message in error, please notify the sender immediately and delete the original message.

Thank you.



“““Aftachments:~ T

See attached invoice. The question from my boss is, “should we pay this or should they*? I'm completely indifferent.. The
work is TCE related so it should probably track to the TCE legal cost budget; however, the work is being done through
LARA's general BJ retainer, so if it creates problems from your end, we can pay it.

Let me knhow.

Susan H. Kennedy
Associate General Counse} &
Director, Corporate/Commercial Law Group

" From: Robert Godhue
Sent: June 2, 2011 2:19 PM
To: Susan Kennedy
Subject: Invaice

Robert Godhue

Administrative Assistant to
Michael Boll,

Caroline Jageman and

Susan H: Kenhedy
Corporate/Commercial Law Group
Ontario Power Authority

416-969-6058
Robert.Godhue@powerauthority.on.ca




MAY 27 2011

Ernést W. Belyea.
Difest an A1E 7776445
w-mail hclycac@bcnnctuon:s com:

May 13, 2011

Mr. Michael Lyle

General Counsel and

Vice President, Legal, Aboriginal and Regulatory Affairs
Ontario Power Authority

Suite 1600

120 Adelaide Street West

Toronto, ON M5H 1T1

Dear Michael:

Re: Accourt
»  Peaker Generation Facility (File no, 62629.15) (I:nwice no, 896000)

Please find enclosed our statement of account for profesmonal services rendered for the period
ending ‘April 30, 2011 for the above-noted matter.

[ trust the foregoing is satisfactory. Please feel frce to contact me should. you have any questions or
congcerts. ' '

Yourstruly, - ..

: EwBlrd _ /
~ Enclosuse .

g ALGARY o TORONTO - EDMONTON -0




| llll Bennettf e

Jonesu,p

Bennatt Janas LLP
Suile 3400, 1 First Canadian Place
P.O. Box 130
Toronto, Ontario M5X 1A4
(416) 863-1200

ONTARIO POWER AUTHORITY

120 ADELAIDE ST, WEST

SUITE 1600

TORONTO, ON M5H 1T1

Attention: MICHAEL LYLE, GENERAL COUNSEL

Our File Number: 062629.00015

ONTARIO POWER AUTHORITY
Re: PEAKER GENERATION FACILITY/EWB

Date Lawyer Professional Services Hours
04/04/11 L. J, Griffiths Communications from M, Killeavy with 2.10
respect to Kitchener-Waterloo-Cambridge
issues, including with respect to permitting and
approvals risks and strategy; Communications
with E, Belyea with respect to same;
Consideration of issues and strategies (actual
time 3.5)
05/04/11 L. J. Griffiths Consideration of issues with respect to 3.40
' approvals and related matters for potential
project and phone conference with M. Killeavy
and provide report with respect to same,
including suggested changes to slide deck
Total Hours and Fees 5.50
GST/HST
TOTAL DUE
Lawyer Title Hours Rate Amount
L. 1. Griffiths Partner 5.50 825.00 4,537.50

Date: 10/05/11
Invoice: 896000

Amount
1,732.50
2,205.00
3 4,537.50
5 58988
- 5 — |

é -
Statemant of Account T : Due upon receipt. Bennell Jones LLP reserves tha right to charge interest at a rate not greater than 1.3% per annum on culstanding

invoices afler 30 days. G TIHST R119346757

We collact, use.and dlsclose information pursuant to our Privacy Policies. For further information visit our website at www.hennetiiones.com or contact our Privacy

Cificer bywnthg fo'our offices In Calgary, Edmonton, Toronte or Cttawa.

A



Bennett Jones LLP
Suite 3400, 1 First Canadian Place
P.O. Box 130
Toronio, Ontaric M5X 1A4
{416) 863-1200

ONTARIO POWER AUTHORITY

120 ADELAIDE ST, WEST

SUITE 1600

TORONTO, ON MSH 1T1

Attention: MICHAEL LYLE, GENERAL COUNSEL

Our File Number: 062629.00015

ONTARIO POWER AUTHORITY Date: 10/05/11
Re; PEAKER GENERATION FACILITY/EWB Fnvoice: 896000
" REMITTANCE STATEMENT

Please return this Remittance Statement with your payment in the attached envelope so that we may ensure your
account is properly credited.

Fees 3 4,537.50

Other Charges - 0.00

, ' Disbmséments 0.00
Disburséments Incuired As Yoir Ageat 000
-  GST/HST '$ - 58988

S ,TOTAL_DUE' s 502738

Statement of Account TERMS: Dus upon receipl: Bennett Jones LLP reserves the right to charge inlerest at a rale not grealer than 1.3% per annum an uulstandmg
invoices after 30 days.: GST/HST R11836757.7 -

We collect; use and dlsclose informahnn pursuant {o.our anacy Pollcles Fur further lnfurmahon v:su curwehsma al ,bennmones.com or cuntact our anacy

Off car by wnt:ng to our oﬁ" icas ln Calgary Edmonton Toronlo or. Oltawa : - R . ]




~7- Subject: “TCE Matter Secbnd Offer 1o Settle™:

Importance: High

*& %ok P

RIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION **%*

The second offer to settle, which was made by the OPA to TCE on 21 April 2011, consisted of the following salient

chara

1.

™

NOG s w

Mich

cterisitics:

NRR of $14,922/MW-month, where the Gas and Electricity interconnection costs and Gas Distribution and
Management services costs were not included in the NRR;
CAPEX of $475M, which was a target cost for construction and any final cost increases/decreases were to be -

shared 50/50;

TCE Cost of Capital of 5.25%, which is TCE’s claimed cost of capital for the OGS;
Contract term of 25 years;

Annual Average Contract Capacity of 481 MW;

Foregone OGS Profits of $200M;

Project return of 9.10%;

ael KiII'eavy, {L.B., MBA, P.Ehg. :

Director, Contract Management

Onta

rio Power Authority '

120 Adelaide Street West, Suite 1600
Toronto, Ontario

MO5H

iT1l

416-969-6288
416-520-9788 (CELL)
416-967-1947 (FAX)



b '. : _ s - -
“Subj " TCE Matter Competltlve Procurement s 5
Attachments: TCE Bilateral Deal vs. K-C Competitive Procurement.x]sm

Importance: High

*** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION ***

As we discussed last week, we’ve attempted to determine what the savings to the ratepayer might be if we ran a
competitive procurement instead of negotiating a bilateral deal with TCE for the K-W peaking plant. We don’t have a lot
‘of comparative data to use, which makes the task difficult, but by using some published information we’ve been able to
come up with a range of savings if we were to run a competitive procurement for the K-W peaking plant.

This analysis presumes that we re-purpose the CTs either by taking assignment of the CT directly and then re-assign
them to the successful proponent emerging from the procurement or arrange for a direct assignment from MPS to the
successful proponent. Essentially, the successful proponent will construct the balance of plant, commission, and
operate the facility. It also assumes that there will be a parallel track litigation or arbitration with TCE, which is
independent of the competitive process that could be launched.

In order to realize savings, there needs to be competitive tension among the proponents. This might be difficult to do in
practice if the proponents know that we’ve been discussing K-W peaking facility with TCE, and then TCE showsup as a
proponent in the competltwe process. “Some proponents might regard TCE as having the “inside track” on the
procurement or perhaps even consider the procurement to be a sham used by the OPA to cloak an already-made
bilateral deal. We'll need to revisit this if we decide to consider seriously a competitive procurement and consider how
we can design the process to make it as competitive a process as possible.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
DH’ECtOF Contract Management
Ontario Power Authority . :
120 Adelalde Street West, Su:te 1600
Toronto, Ontario :
M5H iT1

416-969-6288 "

416-520-9788 (CELL),

416-967-1947 (FAX) -



*wd ALL WOB,ISSH__EE'__ITS ARE PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION ***

Lowest Cost Tender

Bilateral Deal TCE

(/

$957,000,000
$2,126,667

$2,127

Competitive

* $827,000,00
$1,837,77
$1,83

TCE Bilateral Deal vs. K-C Competitive Procurement

g |
8}

8

Intermediate Cost Tender
Competitive
Procurement

PTOIR]

Bilateral Deal TCE

0' ol d [

$957,000,000 $897,000,000 |

$2,126,667 " $1,993,333 |
$2,127

$1,903 |

Intermediate Cost
Tender

0 ¥

$60,000,000 |.

A

High Cost Tender




OPA's analys:s based ondata from CERA : A “ngh ‘ o
Total PI‘OjeCtC stsi{including turblnes) s . '$ 525,443,218 - ¢
CERA costs'of Turb L $ 195,473,218 -

Cost ofTurbmf ] T SR $,210,000,000 7
Capex[TotaI dingturbines).- Cost of Turbines (OPA)]. ./ ~"§'315,443,218 "'

Other Supp!eme :
Halton Hills Generatmg Statlon__‘ S o o SRR
CTG Supply -~ = .. L - .$.82,037,749

Total Project Cost, (mclu‘dmg turbmes) . - ,;,$‘-_62,0,87‘7_,811_

The 641.5 MW Halton Hllls is a comblne cycle plant that lmplemented two S|e §GT6 SOOOF turbmes at an estlmated co
Siemens SGT6- PAC 500F for the York Energy Center was not: dtsclosed |n its proposalu however, both’ Halton HI"S'_ and York E
Siemens "F" class gas turblnes AIthough the Cost of the turbmes seem low in comparison to the $210 M pro d by TCE f
contract capaaty of 641 5 MW and 393 MW for- Halton Hnlls and York Energy Center are sxgnlflcantly Iower than he otentl
plant . PR

Based on the total pro;ect cost above, Jow |ntermed|ate and hlgh case: scenanos were estnmated for CAPEX forcom etltlve
' from \ _ERESEN and SMS's data The Intermedtate and ngh case scenarlos of




£ZTTs
£99'971'T$
000'000°£56%
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15t of about $82 M. The cost of the two
nergy Center have implemented two,

‘or its two "G" class gas turbines, the

al 900 MW Contract Capacity of the SWGTA

procurement. The low case scenario CAPEX
‘espectively, were estimated from CERA.



:Tuesday, Septem_
Mich el Lyle,J AN

G ot L e Nl Visraim
Subject: RECENT BOARD M[NUTES ’
Attachments: DRAFT - Minutes of Board of Directors Meeting - July 29, 2011.doc; DRAFT - Minutes of
: Board of Directors Meeting - August 1, 2011.doc; DRAFT - Minutes of Board of Directors
Meeting - August 3, 2011.dog; DRAFT Minutes of Board of Directors Meeting - August 5,

2011.doc

| attach minutes of the July 29, August 1, August 3, and August 5 Board meetings. These meetings dealt with only two
subjects, t :and TransCanada re Qakuville.

"~ There are many ways to minute these developments. 1 am open to your suggestions.

May | have your comments by 12:00 (noon}) on Wednesday?
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“MINUTES ofa'n
Monday, August 1, 2011 at 10:00 a.m., Toronto time, by teleconference

PRESENT

Colin Andersen -
Michael Costello
James Hinds
Adéle Hurley
Rick Fitzgerald

. Ron Jamieson
Bruce Lourie
Lyn McLecd
Patrick Monahan

MEMBERS OF STAFF IN ATTENDANCE

Amir Shalaby, Vice President, Power System Planning
Michael Lyle, General Counsel and Vice President, Legal, Aboriginal and Regulatory
Affairs
JoAnne Butler, Vice President, Electricity Resources
Andrew Pride, Vice President, Conservation
Kristin Jenkins, Vice President, Communications:
Elizabeth Squissato, Director, Human Resources
Shawn Cronkwright, Director, Renewables Procurement, Electricity Resources
~ Susan Kennedy, Associate General Counsel and Director, Corporate/Commercial Law
. Group, Legal, Aboriginal and Regulatory Affairs
Michael Killeavy, Director, Contract Management, Electricity Resources
Brett Baker, Senior Advisor, Policy and Strategy
~: John Zych, Corporate Secretary

1. Constitutlon of the Meetmg
Mr James Hmds acted as Chalr of the meetlng and Mr John Zych acted as: Secretary _

The Chalr declared that although less not:ce had been prowded of thls meet:ng than

- the by-laws of the OPA required (24 hours’ notice had actually been given instead of
the 48 hours’ notice that was required), if no Board member objected to the lack of
sufficient notice, the meeting would be properly called. No Board member objected. Mr.
Hinds noted that a quorum of members was present. Thus, the meeting was duly
constituted for the transaction of business. :

The Chair advised that there were only two agenda items; namely, a report on the

" C \Documents and Settmgs\chnstme laﬂeur\bocal Settmgs\'['emporary Intcmct Etlcs\Contcnt Outlook\ClzJSBWS\DRAFI‘ Mmutes of Board ot‘
. Dlrectors Meehng August“l 2011 (2) doc R o . o B . .



C me e igp mem—m———-

of negotiations with TransCanada Energy Iric. ("TransCanada Energy”) as to ifs cialms
ansmg out of the deC|S|on of the Govemment of Ontarlo not fo. proceed W|th thez o

3. TransCanada Energy Inc. Negotiations

Mr. Hinds brought the' Board members up to date since the last timethat the Board
members had discussed this matter, which was June xx, 2011. Mr. Hinds indicated that
the Government of Ontario had appointed Mr. David Livingston, President of
Infrastructure Ontario, to look into making a settlement of TransCanada’s claims which
might include TransCanada Energy acquiring an interest in a present or future Ontario
eIectncnty generatlon facility in full orpartial settlement of its clalms

Mr. Andersen reported on the views of the Deputy Attomey General of Ontario as to
litigation risks involved in the case for the Government of Ontario.

~ Mr. Hinds indicated that the next step in the resolution of this matter was to hold
another meeting of the Board within the next few days in order to hear from Mr.
Livingston as to , President of Infrastructure Ontario as to the terms of an agreement to
arbitrate the settlement of the dispute.

Mr. Lyle was asked to provide and the Board members discussed the range of the
guantum of liability that the Ontario Power Authority faced in this matter.

Mr. Hinds advised all Board members and staff members present that the information
imparted at the meeting was of a highly sensitive nature and would constitute material
non-public information under securities legislation. Therefore none of them should trade
in the securities of TransCanada Corporation, the publically traded corporate parent of
TransCanada Energy, while a settlement of TransCanada’s claims was being pursued
and before a resolution thereof had been publicly announced.

4. Other Business

There was no other business.

CADocuments and Settings\christine.lafleut\Local Settings\Temporary Internet Files\Content.Outlook\C IZJSBWS\DRAFT Minutes of Board of
Directors Meeting - August 1 2011 (2).doc



Approved by the Board of Directors on
the 14th day of September, 2011

James Hinds ' ’ John Zych
Chair of the meeting Secretary of the meeting
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MINUTES of a meeting of the Board of Directors of the Ontario Power Authoﬁty held on
Wednesday, August 3, 2011 at 4:30 p.m., Toronto time, by teleconference

PRESENT

Colin Andersen
Michael Costello
Rick Fitzgerald-
James Hinds
Adéle Hurley
Ron Jamieson
Bruce Lourie
Lyn McLeod
Patrick Monahan

MEMBERS OF STAFF IN ATTENDANCE-

Amir Shalaby, Vice President; F’ow
Michael Lyle, General Counsel and \
Affa:rs

A Planning
. ' iginal and Regulatory

Kevin Dick, Directo : Rorqy | t, Electricityr Resources
ent, Electricity Resources

being present, th3 etmg was- prOperIy called and duly constituted for the transaction”

of business.
2, TransCanada Energy Inc. Negotiations:

The Chair advised that there was only one 'agenda item, namely, the status of-
negotiations with TransCanada Energy Inc. (“TransCanada Energy”) as to its claims™ .

C \Documents And Settmgs\Chnshn&Iaﬂeur\[..ocal SMngs\Temporary I.ntemet F1l&c\Content.Outlook\CIZJSBWS\DRAFT Mmuts Of Board Of ::," S
Dlrectors Mcctmg August 32611 {2) Doc ’ L i ‘ ] )



arising out of the decision of the Goverriment of Ontairié not to proceed with the:
development of TransCanada Energy"s Qakville Gen'erating' Station project S

Mr. James Hlnds noted that Mr Dawd L:vmgston Presrdent of Infrastructure Ontarfo,
would soon ]orn the meetlng '

Mr. Lrvmgston outlined his involvement with this matter, which was since July 1, 2011
at the request of the Premier’s Office to possibly arrange for the arbitration of the
dispute between TransCanada and the Ontario government a determine whether
it was feasible to setile any liability to TransCanada by awan
interest in an Ontario electricity asset owned by Ontario. ivingston advised that the
desired timeframe for doing so, namely, to agree on a n procedure and to
agree on the plant property to be awarded in partial s
August.

The original version of a settlement was for Tg8 Ke ap interest
in the Portlands Plant but the Ontario Govgf®
Power Generation Inc., indicated that to do so \ i i ario Power
Generation Inc. However Ontano Power Genera E oposed an alternative _
transaction whereby TransCanadagic "‘terest in the Lenriox Plant by

ratepayers.-

Mr. Amir ShalabyJ®inted out thaf from a planning perspective,.the Ontario Electricity
System needed flexible generation sources over the next ten years. Thus, a plant in the
Kitchener-Waterloo area would be more suitable. A refurbished Lennox plant would be
suitable if it was built later as opposed fo earlier in the ten-year period.

Ms. JoAnne Butler indicated that TransCanada Energy's claim included a loss on the
value of turbines being constructed by its supplier for which it no longer had a use. A
settlement could take into account the OPA acquiring the turbines at TransCanada
Energy’s cost and thus eliminate TransCanada Energy's claim for loss.

CADocuments And Settings\Christine. Lafleut\Local Settings\Temporary Intemet Files\Content.Outlook\CI2JSBWS\DRAFT - Minutes Of Board Of
Directors Meeting - August 3 2011 (2).Doc




égreement as cu'__ﬂ, ,,tly ,roposed Managementwas asked il

T 46 advise MF megston of these views.”
Ms. Lyn McLeod left the meeting at 6:05.

3. OtherBusiness"

There was no other business:
4. In Camera Session

The directors met in the absence of managem
5. Termination

There being no further business to be brought be e meeting, the meeting

terminated at 6:45 p.m.

Approved by the Board of Director:
the 14th day of September, 2011

ohn Zych

James Hinds
- Secretary of the meeting

Chair of i
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7 MINUTES 6f & meeting of the Board of Directors of the Ontario Power Autho‘rifi(' held h
Friday, August 5, 2011 at 1:00 p.m., Toronto time, by teleconference

PRESENT

Colin Andersen
Michael Costelio
Rick Fitzgerald
James Hinds-
Adéle Hurley
Ron Jamieson
Bruce Lourie
Patrick Monahan

MEMBERS OF STAFF IN ATTENDANCE

Amir Shalaby, Vice President, Po
Michael Lyle, General Counsel and
Affairs
JoAnne Butler, Vice President, Electri?
Andrew Pride, Vice Preendent Conse
Kristin Jenkins, Vlce A
Michael K[lleavy,
Brett Baker, Seng

1. Con

The (X declared ith nofice having been-given and a quorum of members
3 was properly called and duly constituited for the transaction

of busines
The: Chalr adws there was- only one agenda item, namely, the status of -
negotiations with ansCanada Energy Inc. (“TransCanada Energy”) as to its claims

arising.out of the decision of the: Government of Ontario not to proceed with the
~ development ofiTransCanada Energy’s Oakville Generating Station project:

C \Documents And Settmgs\Chnshne Laﬂeur\Local Settmgs\Temporary Intemet F:Ies\Content Outlook\CI 2J88WS\DRAFT
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2, ‘Ti'anscahada Energy lnc NeQOt'ia"ciohs-; R

Mr James Hlnds advised that since the August 3 Board Meetmg, OPA management o

had made s:gnn‘loant progress on the issue of the proposed arbltratlon agreement and L

on allocation as between the Ontario eIectncnty ratepayerand the Ontario taxpayer of
the costs of any settlement with TransCanada energy.

Mr. Andersen discussed these developments. TransCanada Energy had no interest in-
or objection to an apportionment of Ontario government costs een taxpayers and

ratepayers and therefore this matter would be addressed, n
agreement, but in a side agreement between the Ontario
Power Authority. TransCanada Energy still wanted to
generation facility in Ontario, but had no interest in th
the plant was deferred to a later time.

rnment and the Ontario
interestina .

The proposed allocation o the OPA of any ay@
restricted to costs incurred by TransCanad#ug
or termination of its contract with the Ontario PO

generating station. )

nd the Corporatlon in the form presented fo the
Bt 5, 2011;

evidenced ¢ Plvely by the execution and delivery of the Agreements;

3. any officer of the Corporation be hereby authorized and directed for and on behalf
of the Corporation to execute and deliver all such ancillary agreements, documents,
deeds and instruments and to do all such further acts as may be necessary or
desirable to implement the Agreements, to perform its obligations thereunder and to
obtain the benefits thereof; and,

4. any officer of the Corporation be hereby authorized and directed for and on behalf
- of the Corporation to execute and deliver such subsequent documents as shall be

C:\Documents And Settings\Christine.Laffeuril.ocal Settings\Temporary Internet Flles\Content.Outlook\CI2JSBWS\DRAFT
Minutes Of Board Of Directors Meeting - August § 2011.Doc



Girig Other BusmeSS

and as shalllbe ewdenced by such oﬁ" cers:31gn : ru_re‘ thei’eto -

There was no other business.

4. Termination

ting, the meeting

There being no further business to be brought before the
terminated at 1:40 p.m.

Approved by the Board of Directors on
the 14th day of September, 2011

James Hinds
Chair of the meeting

C:\Documents And Setl[ngs\Chnshne Laﬂeur\Local Settmgs\Temporary internet Flles\Content Ouﬂook\ClZJ&BWS\DRAFT- -
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Michael Killeavy
Monday, December 05,2011 10:54 AM =
P L L.

ael Lyle JoAnn ‘ Butler
- 2T =TCE-Matter = Information Needed:.. T
Attachments: Need to Know 16 Nov 2011.docx

Importance:. High
Paul,

| believe that you are aware of Mike’s telephone call with John Kelly this morning, and lohn’s subsequent request that
we develop a list of information that we think we’d need to see to verify the claimed financial value of the OGS and sunk
costs. Attached is an information list document that | developed a while ago and just updated recently. Perhaps this
might be useful to us in developing a document request list. lohn’s telephone number is 416-212-1161.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority
120 Adelaide Street West, Suite 1600
Toronto, Ontario
M5H 1T1
416-969-6288
416-520-9788 (CELL)

" 416-967-1947 (FAX)

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination,
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error,
or are-not the named recipient(s), please notify.the sender immediately and delete this e-mail message. ’




equity and costs associated with debt and eqm’ry Wed like to understand how TCE's
purported "unlevered cost of equity” was arrived at;

TCE's rationale for the "replacement contract” it was anticipating receiving at the end of
the 20-year OPA contract term; It seems quite speculative o us and we need to
understand how certain this prospect might have been. We also need to understand how the
cash flows in 2034 to 2044 in the financial model', inclusive, were arrived at (“residual cash
flows"):

TCE's rationale for discounting these residual cash flows to arrive at a present value for
these cash flows. It is discounting these cash flows at the same discount rate as the
contract cash flow, which ignores their inherent riskiness;

We need to understand how the Actual 6ross Market Revenues in the financial model were
arrived at. In particular, we'd need to understand what the physical heat rate of the
Contract Facility would have been, and what assumptions were made with regard to future
HOEP, pre-dispatch prices, and'natural gas prices; |

We'd like to know how TCE arrived at its fixed and variable operating and maintenance costs
("O&M costs") for the Contract Facility. What mainfenance and refurbishment activities,
and their associated costs, were planned for the station equipment if it is to last 30+ years;

We'd like to look at the project development schedule, and inﬁar"ricu!ar the construction
schedule for the construction of the Contract Facility:

. _Wé‘wfll need a full accounﬁn‘g,'of all —claim_;ed s'.unk cosfsj_‘iiiéli.tding but-not limited to the

costs of the gas turbines, heat-récovery steam generator, and steam turbine. This not

part of The. anticipated financial value, but we likely.are liable for its sunk costs, Too sowe - -
ne.ed fo know this'if we're wor'kmg |1“ into.the NRR. '

i ReferencédA_in'TCE's financial model spreadsheet-entitied “TransCanada ba‘ik\?illre GS— Unlevered Economics {July . -
8, 2009)" * :




“Monday, December 05,2011/ 11:01 AM -~
Michael Lyle; pivanoff@os[er.jc"m TR

-Susan Kennedy; JoAnné Butler: . .- Coo e
i RE: TCE Matter - information Needed ST e T

My mistake. Sorry about that.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

MS5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

From: Michael Lyle

Sent: December 5, 2011 11:00 AM

To: Michael Killeavy; 'pivanoff@osler.com’

Cc: Susan Kennedy; JoAnne Butier

Subject: Re: TCE Matter - Information Needed ..

Sorry Paul. You would not be aware of call but are aware of the draft changes to the arbitration agreement that we have
expressed concerns about.

From: Michael Killeavy

Sent: Monday, December 05, 2011 10:54 AM
To: Ivanoff, Paul <Plvanoff@osler.com> .

Cc: Michael Lyle; Susan Kennedy; JoAnne Butler
Subject: TCE Matter - Information Needed ...

Paul,

| believe that you are aware of Mike’s telephone call with John Kelly this morning, and John's subsequent request that
we develop a list of information that we think we’d need to see to verify the claimed financial value of the OGS and sunk .
costs. Attached is an information list document that | developed a while ago and just updated recently. Perhaps this
might be useful to us in developing a document request list. John’s telephone number is 416-212-1161.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Directar, Contraq-t- Management:
Ontario Power Authority:



-120 Adeialde StreetWest Su:te 1600 - e, e
Toronto,Ontario .- ...~ . . T
MSHITL.. - o A
416-969-6288 _
416-520-9788 (CELL)
A16-967-1947 (FAX) .

This-e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is
privileged, confidentia! and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination,
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error,
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message.




2 Michasl Kllleavy _ 1

- : Michael Lylé;: Susan Kenne Y -JO’Anne Butler;',Seb_astianQ,--.R_oc '

: vioo v RE TCE Matter - Information Needed ™, s 707
_Attachments v3 Scope of Documentary Discovery OPA re TCE 22287002 3. doc

I spoke to John Kelly about the issue of documentary production. He asked that we provide him with a list of
“essential documents™ that the OPA needs to assess TCE’s claims. He said 10 would like to see a short list as
opposed to a long and thorough list. He advised that there is a meeting tomorrow afternoon between TCE and
IO and that he would like to have the short list before that meeting. He also said that the OPA was not invited to
the meeting. I told him that I would get instructions on a list.

We have prepared the attached Documentary Production List which we believe would be appropriate for the
arbitration. We have not pared it down in any way and think that this is a reasonable documentary request.
Please let me know your thoughts on this front.

Regards, ‘

Paul

Pauf lvanoff
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE

pivanoff@osler.com’

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8

=

From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca]
Sent: Monday, December 05; 2011 11:01 AM'

To: Michael Lyle; Ivanoff, Paul:
Cc: Susan Kennedy; JoAnne Butler
Subject: RE: TCE Matter - Information Needed ...

- My mistake. Sorry about that. -

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority
120 Adelaide Street West, Suite 1600
Toronto, Ontario
M5H 1T1
416-969-6288
o 416-520~9788 (CELL)}



416-967-1947 (FAX) _

From: Michael Lyle

Sent: December 5, 2011 11:00 AM

To: Michael Kllteavy, ‘pivancff@osler.com’ -

Cc: Susan Kennedy; JoAnne Butler

Subject: Re: TCE Matter - Information Needed ...

Sorry Paul. You would not be aware of call but are aware of the draft changes to the arbitration agreement that we have.
expressed concerns about.

From: Michael Killeavy

Sent: Monday, December 05, 2011 10:54 AM
To: Ivanoff, Paul <PIvanoff@osler.com>

Cc: Michael Lyle; Susan Kennedy; JoAnne Butler
Subject: TCE Matter - Information Needed ...

Paul,

| believe that you are aware of Mike's telephone call with John Kelly this morning, and John's subsequent request that
we develop a list of information that we think we’d need to see to verify the claimed financial value of the OGS and sunk
costs. Attached is an information list document that | developed a while ago and just updated recently. Perhaps this
might be useful to us in developing a document request list. John's telephone number is 416-212-1161.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

MSH 1T1

416-969-6288

416-520-9738 (CELL)

416-967-1847 (FAX)

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination,
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error,
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message.

This e-mail messaga is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.
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ratt & P’rivileged

 TRANSCANADA ENERGY LTD.

Claimant
- and -
HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO
and the ONTARIO POWER AUTHORITY
Respondents

Scope of Documentary Production

All parties agree that the following parameters apply to potentially relevant documents:

o: Types of Documents: Electronic and paper documents including notes, correspondence,

memoranda, presentations, contracts, forecasts, proposals, invoices, financial statements,
minutes and e-mails. Electronically stored information may be located on networks,
desktop computers, laptops, personal digital assistants, mobile phones, Blackberries,
smartphiones, voice mail systems, backup media, external hard drives, USB drives and
any other similar devices or storage media.

Relevant Time Frame: October 2, 2008 - Present

All parties agree that the scope of documentary discovery of the parties includes any and ail
documents in the possession, power, or control of the parties that are relevant to:

1.

o

Project development work by TransCanada Energy Ltd. (“TCE”), including without

. limitation, energy production estimates, construction cost. estimates, budgets, project .

plans,  subcontracts and . ~cohsulting  agreements, - correspondence ° . with
subcontractors/consultants relating to the Oakville Generating Station (“OGS”'; '

Progress of development on the OGS pI'O]CCt including w1thout limitation project status

reports; and budget and schedule updates

Charges and- costs. for- development work performed by TCE', including documents.
reflecting: TCE’s cost estimates; material and’ equipment purchases, labour costs, service
contracts, overhead and profits in connection with the OGS project;

TCE’s alleged business expectancy with respect to OGS- project, including without
limitation, projections; forecasts and estimates of value of work;

All financial models used by TCE in connection with their proposal to the OPA for the.
Southwest GTA. RFP- in. excel format, complete with-all. operatlve cells; in. eIectromc

: format

LEGA'I—._'lazzx'moz;_; :



Draft & Privileged

10.

11.

12.

13.

14.

ot
b

17.
18.

19.

TCE’s anticipated tax liability in respect of the revenues. and profits associated with

- OGS;

- The ﬁﬁancing of the Proj’ect-,? the'pfbpoﬂidn of dé;ot and 'étjuitj};-the costs ass'c')cia'tefi: With_ -

debt and equity, the calculation of the purported “unlevered cost of equity”;

The “replacement contract” that TCE allegedly anticipated receiving at the end of the 20-
year CES contract term. The calculation of any cash flows in 2034 to 2044 claimed by
TCE (the alleged “residual cash flow™);

The documentation and analyses relating to the discounting of these residual cash flows
and the calculation of the present value for these cash flows;

All documentation and analyses relating to the revenues forecasted to be earned from the
IESO-administered markets and the variable costs associated therewith;

The expected physical heat rate and capacity of the OGS facility over the term of the CES
contract;

The assumptions made with regard to future HOEP, pre-dispatch prices, and natural gas
prices and actual pricing used in the OGS financial model for HOEP, pre-dispatch and
natural gas;

All supporting documentation relating to fixed and variable operating and maintenance
costs (“O&M costs™) for the OGS facility.

The planned maintenance, refurbishment and decommissioning activities for the OGS
and their associated costs;

All project development schedules and construction schedules for the OGS;

A full accounting of all claimed sunk costs, including but not limited to, the costs of the
gas turbines, heat-recovery steam generator, and steam turbine;

The Long Term Service Agreement;
Operating and Maintenance (*O&M™) Agreements for the OGS; and

Actual O&M costs from other similar TCE projects [Note: that this item is not confined
to the Time Frame of October 2, 2008 — present].

LEGAL_2:22287002.3



- 2 Busan Kennedy ‘
-, Thursday, September 22 2011 9 29 AM :

-~ - JoAnne Butler; Mlchael Kllleavy, Mlchael Lyle Kr:stm Jenkln
LG - ColinAnderseh, - &
" Subject; -7 " 'RE: Toronto Star Request Cancellatlon of Oakvﬂle Contract R

| agree as well.

Susan H. Kennedy
Assoclate General Counsel &
Director, Corporate/Commercial Law Group

From: JoAnne Butler

Sent: Septernber 22, 2011 9:02 AM

To: Michael Killeavy; Michael Lyle; Kristin Jenkins

Cc: Colin Andersen; Susan Kennedy

Subject: RE: Toronto Star Request - Cancellation of Qakville Contract

i agree as well. As for notification, maybe Colin could, out of courtesy, mention to Alex on his call that the press are
getting nosy on this one and we providing holding messages??

Ic8

JoAnne C, Butler ,
Vice President, Electricity Resources
Ontario Power Authority .

120 Adelaide Street West, Suite 1600
.- Toronto, Ontario MSH 171

416-969-6005 Tel.
416-969-6071 Fax.

joanne.butler@powerauthority.on.ca

From: Michael Killeavy
. Sent: Jueves, 22 de Septiembre de 2011 08:31 a.m.
To: Michael Lyle; Kristin Jenkins; JoAnne Butler
Cc: Colin Andersen; Susan Kennedy
Subject: RE: Toronto Star Request - Cancellation of Oakville Contract

t agree.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management.
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

MS5H IT1

416-969-6288

416-520-9788 (CELL)

~ 416-967-1947 (FAX)



From Michael. Lyie e

Sent? September 22, 2011 8: 31 AM

To: Kristin Jenkins; JoAnne Butler; Michael Killeavy

Cc: Colin Andersen; Susan Kennedy -

' Subject Re Toronto Star Request Cancellatlon of Oakwl!e Contract

Thinking about thIS some more it mtght be better to fudge who is at:tual!vyr engaged in ongoing negotlatlons wnth TCE by
just starting with "Discussions are ongoing.....".

From: Michael Lyle

Sent: Thursday, September 22, 2011 07:49 AM

To: Kristin Jenkins; JoAnne Butler; Michael Killeavy

Cc: Colin Andersen; Susan Kennedy

Subject: Re: Toronto Star Request - Cancellation of Oakville Contract

This looks fine. | do not recall any obligation to notify them before making a statement to the media but 1do not
currently have access to the agreement.

From: Kristin Jenkins

Sent: Wednesday, September 21, 2011 05:08 PM

To: JoAnne Butler; Michael Lyle; Michael Kifleavy

Cc: Colin Andersen

Subject: FW: Toronto Star Request - Cancellation of Oakville Contract

Below in the email to ministry is a proposed response to the Star. Can you please let me know if you are ok with wording
—don’t worry it will take all day tomorrow to get the ok from ministry, so you can get back to me in the morning. Does
our agreement with TCE require us to run this by them first? At a minimum | would think we should let them know in
advance even just as a courtesy.

From: Kristin Jenkins
Sent: September 21, 2011 4:56 PM

To: Sharkawi, Rula (ENERGY); Lindsay, David (ENERGY); Colin Andersen; Patricia Phillips; Tim Butters; Gerard, Paul
(ENERGY); 'Kulendran, Jesse (ENERGY)'
Subject: Toronto Star Request - Cancellation of Oakville Contract

Katie Daubs from the Toronto Star contacted the QPA today to find out how much cancelling the OGS contract will cost.
Her deadline is 5:00 pm tomorrow, Sept 22. As a reminder, the default position for a lot of media is to ascribe a $1
hitlion price tag to the cancelled contract. OPA’s proposed response - The Ontario Power Authority is continuing
discussions with TransCanada, the company selected to develop the Oakville plant. A number of options are being

explored to ensure the outcome is in the best interest of Ontario ratepayers. A specific dollar figure is not available right
now. o

Kristin

Kristin Jenkins| Vice President, Corporate Communications | Ontario Power Authority | 120 Adelaide Strest West, Suite 1600 |
Toronto, ON M5H 1T1 | tel. 416.569.6007 | fax. 416.967.1947 | www.powerauthority.on.ca



‘ avy
_Wednesday, December 07;2011:6:03 PM
S -'Plvanoﬁ@osler com:
e —_-'__.M1chael Lyle; Susan Kennedy, o} nne_ utler __RSebastlano@osler conm’
" - Ré! TCE Matter - Information Neaded . s S

T Subject

Will do. Thank you.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontarioc Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

~ 416-969-6071 (fax)

416-520-9788 (cell)

Michael.killeavy@powerauthority.on.ca

From: Ivanoff, Paul [mailto:PIvanoff@osler.com]

Sent: Wednesday, December 07, 2011 06:00 PM

To: Michael Killeavy

. Cc: Michael Lyle; Susan Kennedy; JoAnne Butler; Sebastlano, Rocco <RSebastiano@osler.com>
Subject: RE: TCE Matter - Information Needed ..

I spoke to John Kelly about the issue of documentary production. He asked that we provide him with a list of
“essential documents” that the OPA needs to assess TCE’s claims. He said 10 would like to see a short list as-
opposed to a long and thorough list. He advised that there is a meeting tomorrow afternoon between TCE and-
IO and that he would like to have the short list before that meeting. He also said that the OPA was not invited to:
the meeting. I told him that I would get instructions on a list.

We have prepared the attached Documentary Production List which we believe would be appropriate for the
arbitration. We have not pared it down in any way and think that this is a reasonable documentary request.
Please let me know your thoughts on this front.

Regards,

Paul

Paul vanoff.
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE

pivanoff@osler.com -

Osler, Hoskin & Harcoust LLP
_ Box 50,1 First.Canadian Place-
Toronte, Ontario; Canada M5X 188~



_ From: Michael Killeavy [mailto:Michael.Killea owerauthori .on.cal . -
Sent: Monday, December 05, 2011 11: 01 AM T

To: Michael Lyle; Ivanoff, Paul -~

Cc: Susan Kennedy; JoAnne Butler

Subject: RE: TCE Matter - Information Needed ...

My mistake. Sorry about that.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6238

416-520-9788 (CELL)

416-967-1947 (FAX)

From: Michael Lyle

Sent: December 5, 2011 11:00 AM

To: Michael Killeavy; 'pivanoff@asler.com’

Cc: Susan Kennedy; JoAnne Butler

Subject: Re: TCE Matter - Information Needed

Sorry Paul. You would not be aware of call but are aware of the draft changes to the arbitration agreement that we have
expressed concerns about.

From: Michael Killeavy

Sent: Monday, December 05, 2011 10:54 AM
To: Ivanoff, Paul <PIvancff@osler.com:>

Cc: Michael Lyle; Susan Kennedy; JoAnne Butler
Subject: TCE Matter - Information Needed ...

Paul,

 believe that you are aware of Mike’s telephone call with John Kelly this morning, and John's subsequent request that -
we develop a list of information that we think we'd need to see to verify the claimed financial value of the OGS and sunk
costs. Attached is an information list document that | developed a while ago and just updated recently. Perhaps this
might be useful to us in developing a document request list. John’s telephone number is 416-212-1161.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management



416:969-6288
4165209788 (CELL e S =
L 16-967-1847 (FAX) < -7 T TR T LT M T e A T T i e T e

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination,
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error,
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message.

This e-mail message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentiel et
soumis & des droits d'auteur. |l est interdit de l'utifiser ou
de le divuiguer sans autorisation.




‘Thursday, December 08, 2011 9 15 AM.

'lvanoff, Paul': Michael Kllleavy ‘ ,

o Ces T U T Michaél Lylé: Susah Kennedy: Sebastlano Rocco
“Subject: . -7 RE:TCE Matter - Information Needed .

Paul,
It has been made clear to us (again) that TCE will NOT share their model. From an earlier email from 10, quote:

“Terry reiterated that, due to commercial sensitivity, TCE wishes to give us the bare minimum required for the Province to
get comfort that the top line P&L numbers provided (also attached) are reasonable. He suggests that we instead rely on
OPA’s own internal models for similar transactions to get comfort. For clarity, TCE won’t provide a walk-through of its -
financial models and we won’t be able to trace through all the formulas that derive the top-line numbers. Terry says that
there are multiple large, complex models that feed into each other.”

So, 1 am not sure if asking them for the model again will add any value or move anything forward. Perhaps we can word
our request (thinking future audit) something like the following:

“After repeated requests to be able to view the TCE model, they refuse to do so because of purported commercial
sensitivity and the multiple, large and complex formulas and models that feed into it. Therefore, OPA has no choice but
to recreate a shadow model. In order to that, we need thefolfowing information: .......” . This is more or less what MK
has indicated in his one pager of asks but maybe we need to expand it. '

Thoughts??
JCB

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Sufte 1600
Toronto, Ontario MSH 1T1

416-969-6005" Tel.
416-969-6071 Fax.

joanne butler@oowerauthority.on.ca

. From: Ivanoff, Paul [mailto:PIvanoff@osier.com]
Sent: Miéreoles, 07 de Diciembre de 2011 06:01 p. m

To: Michael Killeavy
~ Ce: Michael Lyle; Susan Kennedy; JoAnne Butler; Sébastiano, Rocco

Subject: RE: TCE Matter - Information Needed ...

I spoke to John Kelly about the issue of documentary production: He asked that we provide him with a list of
“essential documents™ that the OPA needs to assess TCE’s claims. He said IO would like to see a short list as
opposed to a long.and thorough list. He advised that there is a meeting tomorrow afternoon between TCE and
IO and that he would like to have the short list befote that meeting. He also said that the OPA was not invited to
the meeting. I told him that I would get instructions on a list.
~‘We have prepared the attached Documentary Production List which we believe.:would be appropriate for-the- -

, arb1trat10n We have not pared it down in any way and think that thisisa reasonable documentary request

1:



Please let me know you:r thoughts on this front
Regards
Paul

Paul Ivahof"f o
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE
pivanoff@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto_,‘ On tario, Canada M5X 1B8

&

From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca]
Sent: Monday, December 05, 2011 11:01 AM

To: Michael Lyle; Ivanoff, Paul

Cc: Susan Kennedy; JoAnne Butler

Subject: RE: TCE Matter - Information Needed ..

My mistake. Sorry about that.

Michael Killeavy, |.L.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

MS5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

From: Michael Lyle

Sent: December 5, 2011 11:00 AM

To: Michael Killeavy; 'pivanoff@osler.com’

Cc: Susan Kennedy; JoAnne Butler

Subject: Re: TCE Matier - Information Needed ...

Sorry Paul. You would not be aware of call but are aware of the draft changes to the arbitration agreement that we have
expressed concerns about.

From: Michael Killeavy

Sent: Monday, December 05, 2011 10:54 AM
To: Ivanoff, Paul <PIvanoff@osler.com>

Cc: Michael Lyle; Susan Kennedy; JoAnne Butler



- costst Attached :s an information list docurment that | developed awhilé ag ago and leSt updated recently Perhaps this
might be useful to us in developing a document request list. John’s telephone numberis 416-212-1161.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 {CELL)

416-967-1947 (FAX)

This e-mail message and any files transmitted with It are’intended only for the named recipient(s) above and may contain information that is
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination,
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error,
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message:

This e-mail message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentiel et
- soumis 3 des droits d'auteur. |l est interdit de l'utiliser ou
de le divulguer sans autorisation. .







Yr !
JoAnne Buﬂer 'Ivanoff Paul - : S
R o P "+ Michael: Lyle; Susan Kennedy,'Sebastlano Rocco _
*‘Subject - "RE:TCE Matter - Information Needed .: ‘ -
Attachments: OPA_v3 Scope of Documentary D:scovery OPA re TCE 22287002 3 doc

We have reviewed the document and made a few suggested changes. The changes are in blackline in the attached
version of the document.

Michael Kilieavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-97388 (CELL)

416-967-1947 (FAX)

From: JoAnne Butler

Sent: December 8, 2011 9:15 AM

To: ‘Ivanoff, Paul'; Michael Killeavy

Cc: Michael Lyle; Susan Kennedy; Sebastiano, Rocco -
Subject: RE: TCE Matter - Information Needed ...

Paul,
It hias been made clear to us (again) that TCE will NOT share their model. From an earlier email from 10, quote:

“Terry reiterated that, due to commercial sensitivity, TCE wishes to give us the bare minimum required for the Province to
get comfort that the top line P&L numbers provided (also attached) are reasonable. He suggésts that we instead rely on
. OPA’s own internal models for similar transactions to get comfort. For clarity, TCE- won’t provide a walk-through of its-
financial models and we won’t be able to trace through all the formulas that derive the top-line numbers. Terry says that
there are multiple large, complex models that feed into each other.”

'So, | am not sure if asking- them for the model again wili add any value or move anythihg;fomard.- Perhaps we can word
- our request (thinking future audit) something like the following:

“After repeated requests to be able to view the TCE model, they refiise to do so because of purported commercial
sensitivity and the multiple, large and complex formulas and models that feed into it. Therefore, OPA has no choice but

to recreate a shadow model, In order to that, we need the following information: .......” . This is more or less what MK
has indicated in his one pager of asks but maybe we need to expand it.

Thoughts??

~JcB



“JoAnng C Butler
Vice Pre51dent Elettricity Resaurces
Ontario Power Authonty

. 120Ade|a1de StreetWest Suite 1600 -
Toron‘ko, Ontano MSHIT1 - L

416-969-6005 Tel.
416-969-6071 Fax.
joanne.butler@powerauthority.on.ca

From: Ivanoff, Paul [mailto:PIvanoff@osler.com]

Sent: Miércoles, 07 de Diciembre de 2011 06:01 p.m.

To: Michael Kiilleavy

Cc: Michael Lyle; Susan Kennedy; JoAnne Butler; Sebastiano, Rocco
Subject: RE: TCE Matter - Information Needed ..

1 spoke to John Kelly about the issue of documentary production. He asked that we provide him with a list of
“essential documents” that the OPA needs to assess TCE’s claims. He said 10 would like to see a short list as
opposed to a long and thorough list. He advised that there is a meeting tomorrow afternoon between TCE and
IO and that he would like to have the short list before that meeting. He also said that the OPA was not invited to
the meeting. I told him that I would get instructions on a list.

We have prepared the attached Documentary Production List which we believe would be appropriate for the
arbitration. We have not pared it down in any way and think that this is a reasonable documentary request.
Please let me know your thoughts on this front.

Regards,

Paul

Paul vanoff
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE
pivanoff@osler.com

Osler, Moskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8

From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca]
Sent: Monday, December 05, 2011 11:01 AM

To: Michael Lyle; Ivanoff, Paul

Cc: Susan Kennedy; JoAnne Butler

Subject: RE: TCE Matter - Information Needed ...

My mistake. Sorry about that.

Michael Killeavy, LL.B., MBA, P.Eng.



" 1165209788 (CELL) -
416-967-1947 (FAX)

From: Michael Lyle

Sent: December 5, 2011 11:00 AM

To: Michael Killeavy; 'pivanoff@osler.com'

Cc: Susan Kennedy; JoAnne Butler -

Subject: Re: TCE Matter - Information Needed ...

Sorry Paul. You would not be aware of call but are aware of the draft changes to the arbitration agreement that we have.
expressed concerns about.

From: Michae! Killeavy

Sent: Monday, December 05, 2011 10:54 AM
To: Ivanoff, Paul <PIvanoff@osler.com>

Cc: Michael Lyle; Susan Kennedy; JoAnne Butler
Subject: TCE Matter - Information Needed ...

Paul,

. Ivbelieve' that you are aware of Mike’s telephone call with John Kelly this morning, and John’s subsequent request that
we develop a list of information that we think we'd need to see to verify the claimed financial value of the OGS and sunk
costs. Attached is an information list document that | developed a while ago and just updated recently. Perhaps this

“might be useful to us in developing a document request list. John’s telephone number is 416-212-1161.

_Mic_haél

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontaric Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontano

M5H 1T1

416-969-6288"

416-520-9788 (CELL)

. 416-967-1947 (FAX)

This e-mail message and any files transmitted with it are intended only for the narmed recipient(s) above and may contain information that is

privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination,

distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message |n error,
. or are not the named. remplent(s), please notlfy the.sender |mmedlately and detete this e- maul message.”




This e-mail ﬁies_sége is privileged, _cbnﬁdentia! and sub'ject. o
copyright. /Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentiel et
soumis & des droits d'auteur. |l est interdit de P'utiliser ou
de le divulguer sans autorisation.




hursday, December 08,2011
,JoAnne Butler; 'ivanoff Paul": N
o o et .‘-Mlchae[ Lylei Susan Kennedy, Sebas’uano Rocco
Subject "~ -+ 7" RE: TCE Matter - Information Needed

Attachments OPA_v3 Scope of Documentary stcovery OPA re TCE 22287002 3. dcc

We have reviewed the document and made a few suggested changes. The changes are in blackline in the attached
version of the document.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-52(0-9788 (CELL)

416-967-1947 (FAX)

From: JoAnne Butler

Sent: December 8, 2011 9:15 AM !

To: 'Ivancff, Paul'; Michael Killeavy

Cc: Michael Lyle; Susan Kennedy; Sebastiano, Rocco
Subject RE: TCE Matter - Information Needed ..

Paul,
it has been made clearrto' us (again) that TCE will NOT share their model. From an earlier email from [0, quote:

“Terry reiterated that, due to commercial sensitivity, TCE wishes to give us the bare minimum required for the Province to
get comfort that the top line P&L numbers provided (also attached) are reasonable. He suggests that we instead rely on
OPA’s own internal models for similar transactions to get comfort. For clarity, TCE won’t provide a walk-through of its
financial models and we won’t be able to trace through all the formulas that derive the top-line numbers. Terry says that
‘there are multiple large, complex models that feed into each other.”

So, I am not sure if asklng them for the model agam will add any value or move anything forward Perhaps we can word -
.our request (thmkmg future audit) something like the fol[owmg -

"After repeated requests to be able to view the TCE model, they refuse to do so because of purported commercial
sensitivity and the multiple, lorge and complex formulas and models that feed into it. Therefore, OPA has no choice but

to recreate a shadow model. In order to that, we need the following information: .......” . This is more or less what MK
has indicated in his one pager of asks but maybe we need to expand it.

Thoughts??"

- JcB



k JoAnne . Butler- T
Vice Pressdent Electrlclty Resources ’
Ontario Power Authorlty

120 AdelaudeStreetWest. Suite 1600 . ) o _ SR
Toranto, Orilaric MH 171 o T

416-969-6005 Tel
416-969-6071 Fax.
joanne. butler@powerauthority.on.ca

From: Ivanoff, Paul [mailto:PIvanoff@osler.com]

Sent: Miércoles, 07 de Diciembre de 2011 06:01 p.m.

To: Michael Killeavy

Cc: Michael Lyle; Susan Kennedy; JoAnne Butler; Sebastiano, Rocco
Subject: RE: TCE Matter - Information Needed ..

I spoke to John Kelly about the issue of documentary production. He asked that we provide him with a list of
“essential documents™ that the OPA needs to assess TCE’s claims. He said 10 would like to see a short list as
opposed to a long and thorough list. He advised that there is a meeting tomorrow afternoon between TCE and -
IO and that he would like to have the short list before that meeting. He also said that the OPA was not invited to
the meeting. I told him that I would get instructions on a list. '
We have prepared the attached Documentary Production List which we believe would be appropriate for the -
arbitration. We have not pared it down in any way and think that this is a reasonable documentary request
Please let me know your thoughts on this front.

Regards,

Paul

|

. Péul Ivanoff
Pariner

416.862.4223 DIRECT
416.862.6666 FACSIMILE
pivanoff@osler.com

QOsler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronio_. Ontario, Canada M5X 1B8

5

From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca]
Sent: Monday, December 05, 2011 11:01 AM

To: Michael Lyle; Ivanoff, Paul

Cc: Susan Kennedy; JoAnne Butler

Subject: RE: TCE Matter - Information Needed ...

My mistake. Sorry about that.

Michael Killeavy, LL.B., MBA, P.Eng.



" 416-520-9788 (CELL)
416-967-1947 (FAX)

From: Michael Lyle

Sent: December 5, 2011 11:00 AM

To: Michae! Killeavy; 'pivanoff@osler.com’

Cc: Susan Kennedy; JoAnne Butler

Subject: Re: TCE Matter - Information Needed ...

Sorry Paul. You would not be aware of call but are aware of the draft changes to the arbitration agreement that we have
expressed concerns about..

From: Michael Killeavy

Sent: Monday, December 05, 2011 10:54 AM
To: Ivanoff, Paul <Plvanoff@osler.com>

Cc: Michael Lyle; Susan Kennedy; JoAnne Butler
Subject: TCE Matter - Information Needed ...

. Paul,

" | believe that you are aware of Mike’s telephone call with John Kelly this morning, and John's subséquent request that
we develop a list of information that we think we’d need to see to verify the claimed financial value of the OGS and sunk
costs. Attached isan information list document that | developed a while ago and just updated recently. Perhaps this
might be useful to us in developing a document request list. John's telephone numberis 416-212-1161.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management

" Ontario Power Authority
120 Adelaide Street West, Suite 1600
Toronto, Ontario '
MS5H-1T1
416-969-6288
416-520-9788 (CELL) "

- 416-967-1947 {FAX)

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is

privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination,

distribution or.copying of this-e-mail message or any files-transmitted with it is strictly prohibited. If you have. recelved this message in error,
.orare not.the named rec;p:ent(s), please notlfy the sender lmmedlate]y and de]ete this e—mall message... ’




This e-mail message is privileged, confidential and subject fo
copyright. Any unatthorized use or disclosure is prohibited. -
Le contenu du présent courriel est privilégié, confidentiel et

soumis & des droits d'auteur. Il est interdit de l'utfliser ou
de le divutguer sans autorisation.




1Vi

)ratt & I'r

leged_-_,

- TRANSCANADA ENERGY LTD.

Claimant
-and -
HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO
and the ONTARIO POWER AUTHORITY

Respondents .

Scope of Documentary Production

All parties agree that the following parameters apply to potentially relevant documents:

L

» Types of Documents: Electronic and paper documents including notes, correspondence,
memoranda, presentations, contracts, forecasts, proposals, invoices, financial statements,
minutes and e-mails. Electronically stored information may be. located on networks,
desktop computers, laptops, personal digital assistants, mobile phones, Blackberrles,
smartphones; voice inail systems; backup media, external hard drives, USB drives and
any other smnlar devices or storage media. :

Relevant Time Frame: October 2, 2008 - Present

. All parties agree that the scope of documentary dlscovery of the parties includes any and all
" documents in the possession, power or control of the parties that are relevant to:

Project development work by TransCanada Energy Ltd. (“TCE”), including without
limitation, energy production estimates, construction: cost estimates, budgets, project
plans, subcontracts and  consulting agreements, correspondence = with
subcontractors/consultants relating to the: Oakville Generating Station (“OGS™);

Progress of development on the OGS project;. including without limitation project status

réports, and budget and schedule updates;.

Charges and costs for. development: work performed by TCE, mcludmg documents

* reflecting. TCE’S cost estimates; material and equipment urchases, labour costs, service.
g quips P

contracts, overhead and profitsin connection with the OGS project;

TCE’s alleged business- expectancy with respect to OGS projecf; including without
limitation, projections, forecasts and estimates of value of work;

All financial models used by TCE in connection with their proposal to the OPA for the
Southwest. GTA: RFP in- excel format, complete.with: all. operatwe cells; in- electronic

- format



Draft & Privileged

10.

11.

12.

13.

14,

15.

16.

17.
18.

19.

'ATCE’S ant1c:1pated tax: hablhty in respect of the revenues and proﬁts assoc1ated w1th

OGS

'. The ﬁnancmg of the ProJeCt the PTOPOItlon of debt and equ1ty, the sty assomated w1th:'r o
debt and equity, the calculation of the purported “unlevered cost of equity™;

The “replacement contract” that TCE allegedly anticipated receiving at the end of the 26—
year CES contract term. The calculation of any cash flows in 2034 to 2044 claimed by

TCE (the alleged “residual cash flow™);

The documentation and analyses relating to the discounting of these residual cash flows
and the calculation of the present value for these cash flows;

All documentation and analyses relating to the revenues forecasted to be earned from the
IESO-administered markets and the variable costs associated therewith_(including
ancillary market revenues);

The expected physical heat rate and capacity of the OGS fac111ty over the term of the CES
contract;

The assumptions made with regard to future HOEP, pre-dispatch prices, and natural gas
prices and actual pricing used in the OGS financial model for HOEP, pre-dispatch and
natuaral gas;

All supporting documentation relating to fixed and variable operating and maintenance
costs (“O&M costs™) for the OGS facility.

The planned maintenance, refurbishment and decommissioning activities for the OGS
and their associated costs;

All project development schedules and construction schedules for the OGS;

A full accounting of all claimed sunk costs, including but not limited to, the costs of the
gas turbines, heat-recovery steam generator, and steam turbine;

The Long Term Service Agreement with MPS Canada 1td.;

Operating and Maintenance (“O&M™) Agreements for the OGS; and

Actual O&M costs from other similar TCE projects [Note: that this item is not confined
to the Time Frame of October 2, 2008 — present].

20.. _ Strategy for offering energy into IESO Administered Market

1921,

The assumptions made with respect to the forecasted price of carbon.

LEGAL_1:22287002.3



:_-‘,Mlchael ALylé Susan Kennédy
"'RE: TCE Maiter - Information Needed .

- Subjéct:

Although TCE has resisted in providing their financial model during our settlement negotiations, as part of the
private arbitration proceedings, TCE should be required (as would any other plaintiff in any legal proceedings)
to prove their damages. They only way they can do so is by presenting a detailed financial model, complete
with underlying assumptions and forecasts which the arbitrator and the defendant’s expert can review and ask
questions about. Without disclosure of this most seminal piece of information and supporting documentation,
there is no way that TCE could prove its purported losses in a court of law. They cannot refuse to provide
simply on the basis that it is commercially confidential and expect us to simply “trust them” that their model
would survive scrutiny by a third party expert like Gene Meehan. In my view, if TCE is allowed not to disclose
their financial model and background assumptions and forecasts, then it would make a mockery of the entire
arbitration process because their model could be full of errors, incorrect assumptions and overly favourable
forecasts of electricity prices and gas prices which we would be unable to challenge.... I know that I am
preaching to the converted, but it is frustrating that the Province would even entertam TCE’s refusal to disclose
this information as part of the arbitration proceedings.

Thanks, Rocco

. From: JoAnne Butler [mailto:joanne, butler@powerauthor!ty on.ca)
Sent: Thursday, December 08, 2011 9:15 AM
To: Ivanoff, Paul; Michael Killeavy
Cc: Michael Lyle; Susan Kennedy; Sebastiano, Rocco
Subject: RE: TCE Matter - Information Needed ...

Paul, -
It has been made clear to us (ag_ain) that TCE will NOT share their model. From an eartier email from 10, quote:
"Terry reiterated that, due to commeraal sensitivity, TCE wishes to give us the bare minimum required for the. .
Province to get comfort that the top line P&L nurbers provided {also attached) are reasonable, He suggests that
we instead rely on OPA’s own internal models for similar transactions to get comfort. For c!anty, TCE won't-

Aprawde a walk-through of its financial models and we won’t be able to trace through all the form ulas that derive
the top-line numbers. Terry says that there are multiple large, complex models that feed ;nto each other.”

So, | am not sure if asking them for the model again will add any value or move anything forward. Perhaps we -
can word our request (thinking future audit) something like the following:

“After repeated requests to be able.to view the TCE model, they refuse to do so because of ,t';rurported commercial
sensitivity and the multipie, large and complek formulas and models that feed into it. Therefore, OPA has no

choice but to recreate a shadow model. In order to that, we need the following information: .......” . Thisis more.
or less what MK has indicated in his one pager of asks but maybe we need to expand it.

Thoughts??

JCB



"'JoAnne C. -
Viee PreSIdent Electnmty Resources -
Ontarlo Power Authonty

120 Ade]alde Street West, Sunte 1600 .
Toronto, Ontano M5H 1T1

416-969-6005 Tel
416-969-6071 Fax.

joanne.butler@powerauthority.on.ca

From: Ivanoff, Paul {mailto:PIvanoff@osler.com]

Sent: Miércoles, 07 de.Diciembre de 2011 06:01 p.m.

To: Michael Killeavy

Cc: Michael Lyle; Susan Kennedy; JoAnne Butler; Sebasttano, Rocco
Subject: RE: TCE Matter - Information Needed ..

I spoke to John Kelly about the issue of documentary production. He asked that we provide him with a
list of “essential documents™ that the OPA needs to assess TCE’s claims. He said I0 would like to see a
short list as opposed to a long and thorough list. He advised that there is a2 meeting tomorrow afternoon
between TCE and IO and that he would like to have the short list before that meeting. He also said that
the OPA was not invited to the meeting; I told him that I would get instructions on a list., :

We have prepared the attached Documentary Production List which we beheve would be appropnate for N
the arbitration. We have not pared it down in any way and think that this is a reasonable documentary
request.

Please let me know your thoughts on this front.

Regards,

Paul

B

Paul lvanoff
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE
pivanoff@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8

e

From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca]
Sent: Monday, December 05, 2011 11:01 AM

To: Michael Lyle; Ivanoff, Paul

Cc: Susan Kennedy; JoAnne Butler

Subject: RE: TCE Matter - Information Needed ...

My mistake. Sorry about that.



416-520-9788 (CELL)
416-067-1947 (FAX)

From: Michael Lyle

Sent: December 5, 2011 11:00 AM

To: Michael Killeavy; pivanoff@osler.com’

Cc: Susan Kennedy; JoAnne Butler

Subject: Re: TCE Matter - Information Needed ...

Sorry Paul. You would not be aware of call but are aware of the draft changes to the arbitration agreement that
we have expressed concerns about.

From: Michael Killeavy

Sent: Monday, December 05, 2011 10:54 AM
To: Ivanoff, Paul <Plvancff@osler.com>

Cc: Michael Lyle; Susan Kennedy; JoAnne Butler
- Subject: TCE Matter - Information Needed ...

Paul,

. 1 believe that you are aware of Mike’s telephone call with John Kelly this morning, and John’s subsequent -

" request that we develop a list of information that we think we’d need to see to verify the claimed financial value
of the OGS and sunk costs. Attached is an information list document that | developed a while ago and just
updated recently. Perhaps this might be useful to us in developing a document request list. John's telephone.

_ number is 416-212-1161.

Michael

Michael Killeavy, LL.B;, MBA, P.Eng.
Director, Contract Management
Ontario Power Authority '

120 Adelaide Street West; Suite 1600
Toronto, Ontano

M5H 1T1.

416-969-6288"

416-520-9788-(CELL)

416-967-1947 {FAX)

" This: &-mail message: ‘and any fi Ies transmltted with it are intended onty -for: the named recnplent(s) above and may contain
mformatlon that is prwtleged conf dentlal and/or exempt from dlsclosure under apphcable Iaw If" you are not the 1ntended

3



you have received t

r‘ecipientts), any diésemination, distribution or copying of this e-mail message or any files transmitted ‘with it is, strictly pro_hibite_d. If
his message in efror; or are-not the named recipient(s); please notify the sender. immediately and delete this e--
‘mail message.. .. ' . - . . . s O S

This e-mail message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited,

Le contenu du présent courriel est privilégié, confidentiel et
soumis & des droits d'auteur. 1l est inferdit de l'utiliser ou
de le divulguer sans autorisation.




RE:TCE Matter lnformatlon Needed SRS

I am quite happy for Paul/Mike to fight the good fight with John Kelly on this and therefore, we should leave it in for the
purposes of arbitration. There seems to be a background group locking at a more “flexible” list in efforts to get some
movement forward without going to arbitration. If we keep insisting on the model among this group, it’s just Ground
Hog Day again......

ICB

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontaric M5H 1T1

416-969-6005 Tel.
416-969-6071 Fax.
joanne. butler, werauthority.on.ca

From: Sebastiano, Rocco [mailto:RSebastiano@osler.com]
Sent: Jueves, 08 de Diciembre de 2011 69:40 a.m. .

" To: JoAnne Butler; Ivanoff, Paul; Michae! Killeavy

- Cc: Michael Lyle; Susan Kennedy

. Subject: RE: TCE Matter - Information Needed ...

Although TCE has resisted in providing their financial model during our settlement negotiations, as part of the

. private arbitration proceedings; TCE should be required (as would any other plaintiff in any legal proceedings)

“ to ptove their damages. They only way they can do so is by presenting a detailed financial model, complete

with underlying assumptions and forecasts which the arbitrator and the defendant’s expert can review and ask

questions about. Without disclosure of this most seminal piece of information and supporting documentation,

there is no way that TCE could prove its purported losses in a court of law. They cannot refuse to provide

. 'simply on the basis that it is commiercially confidential and expect us to 31mp1y “trust them” that their model
would survive scrutiny by a third party expert like Géné Meehan. In my view, if TCE is allowed not to disclose.
their financial model and background assumptions and forecasts, then it would make a mockery of the entire
arbitration process because their model could be full of errors, incorrect assumptlons and overly favourable-

. forecasts of electricity prices and gas prices which we would be unable to challenge.... I know that [ am
preaching to the converted, but it is frustrating that the Provmce would even entertain TCE’s refusal to disclose
this’ mformatlon as part. of the-arbitration proceedmgs

Thanks; Rdcce'

From: JoAnne Butler [mailto:joanne.butler@powerauthority.on.ca]
Sent: Thursday, December 08, 2011 9:15 AM

To: Ivanoff, Paul; Michael Killeavy

Ce: Michael Lyle; Susan Kennedy; Sebastiano, Rocco

Subject: RE: TCE:Matter - Information Needed:....



_P'a'u'l
It has been made clear to us (agam) that TCE W|II NOT share thelr modeI From an earller emall from IO quote

”Terry re:terated that due to commerciol sens:trv:ty, TCE w:shes to gwe us the bare minimum requ.-red for the .
Provmce to get com_fort that the top line P&L numbers prowded {also attached} are reasonable He suggests that i'_ '
we instead rely on OPA’s own internal models for simitar transactions to get com_fort Forclarity, TCE won't =~
provide a walk-through of its financial models and we won’t be able to trace through all the formulas that derive
the top-line numbers. Terry says that there are multiple large, complex models that feed into each other.”

$o, 1 am not sure if asking them for the model again will add any value or move anything forward. Perhaps we
can word our request (thinking future audit) something like the following:

“After repeated requests to be able to view the TCE model, they refuse to do so because of purported commercial
sensitivity and the muitiple, large and complex formulas and models that feed into it. Therefore, OPA has no
choice but to recreate a shadow model. In order to that, we need the following information; ....... ” . This is more
or less what MK has indicated in his one pager of asks but maybe we need to expand it.

Thoughts??
JcB

JoAnne C. Butler
Vice President; Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario M5H 1T1

416-969-6005 Tel.
416-969-6071 Fax.
joanne butle werauthority.on.

From: Ivanoff, Paul [mailto:PIvanoff@osler.com]

Sent: Miércoles, 07 de Diciembre de 2011 06:01 p.m.

To: Michael Killeavy

Cc: Michael Lyle; Susan Kennedy; JoAnne Butler; Sebastiano, Rocco
Subject: RE: TCE Matter - Information Needed ..

I spoke to John Kelly about the issue of documentary production. He asked that we provide him with a
list of “essential documents” that the OPA needs to assess TCE’s claims, He said 10 would like to see a
short list as opposed to a long and thorough list. He advised that there is a meeting tomorrow afternoon
between TCE and IO and that he would like to have the short list before that meeting. -Heralsosaid that
the OPA was not invited to the meeting. I told him that I would get instructions on a list. -

We have prepared the attached Documentary Production List which we believe would be appropriate for
the arbitration. We have not pared it-down in any way and think that this is a reasonable documentary
request.

Please let me know your thoughts on this front.

Regards,

Paul

B




,Box 50, 1 Flrst Canadnan Place "
: Toronto Ontario, Canada M5X1BS

£

From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca]
Sent: Monday, December 05, 2011 11:01 AM

To: Michael Lyle; Ivanoff, Paul

Cc: Susan Kennedy; JoAnne Butler

Subject: RE: TCE Matter - Information Needed ...

My mistake. Sorry about that.

Michael Killeavy, LL.B., MBA, P.Eng,
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite. 1600
- Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

From: Michael Lyle .

Sent: December 5, 2011 11:00 AM

To: Michael Killeavy; ‘pivanoff@osler.com'

Cc: Susan Kennedy; JoAnne Butler

Subject: Re: TCE Matter - Information Needed ...

Sorry Paul. You would not be aWare of call but are aware of the draft changes to the arbitration agreement that
we have expressed concerns about.

From: Michael Killeavy-

Sent: Monday, December 05, 2011 10:54 AM
To: Ivanoff, Paul <PIvanoff@osler.com>

Cc: Michael Lyley Susan Kennedy; JoAnne Butler
Subject: TCE Matter - Information Needed ...

Paul,
I believe that you are aware of Mike’s telephone call with John Kelly this morning, and John’s subsaequent

request that-we develop a list of information that we think we’d need to see to verify the claimed financial vaiue
of-the OGS and sunk costs.. Attached.is an information list:document that | developed a-while ago and just.



updated recently _Perhaps thlS mlght be useful to us in developmg a document request list. John s telephone
umber is 416- 212-1161

Michaél

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 {CELL)

416-967-1947 (FAX)

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain
information that is priviteged, confidential and/or exempt from disclosure under applicable law, If you are notthe intended
recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted, with it js: strictly prohibited. If
you have received this message in error, or are not the named recipient(s), please notify the sender immediately and delete this e-
mail message.

This e-mail message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilégig, confidentie] et
soumis & des droits d'autewr. Il est interdit de Putiliser ou
de le divulguer sans autorisation.




: “'Mlchael‘ Lylé; Susan Kennedy ;
- RE:!TCE Matter - Informatlon Needed

I’ll send the document (as revised by Michael) over to John Kelly.
Panl

Fadi et
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE
pivanoff@osler.com

Osler, Hoskin & Harcourt LLP

Box 50, 1 First Capadian Piace
T_orer_ltq, Ontario, Canada M5X 188
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From: JoAnne Butler [mailto:joanne.butler@powerauthority.on.ca]
Sent: Thursday, December 08, 2011 9:50 AM

To: Sebastiano, Rocco; Ivanoff, Paul; Michael Killeavy

Cc: Michael Lyle; Susan Kennedy

Subject: RE: TCE Matter - Information Needed ...

lam qunte happy for Paul/Mlke to fight the good fight with Jokin Kelly on this and therefore, we should leave lt in for the
purposes of arbitration. There. seems to be a background group looking at a more “flexible” list in efforts to get some.
movement forward without gomg to arbitration. If we. keep insisting on the model among. this group, it’s just Ground

Hog Day agaln ......
JCB

JoAnne C. Butler ,
Vice:President, Electricity Resources.
Ontario Power Authority

~120 Adelaide: Street West, Suite 1600,
) Torcmlo. Ontano M5H 1T1

4 6-969-6005 _Tel.
416-969-6071 Fax.

joanne. butler@powerauthority.on.ca .

From: Sebastiano, Rocco [mailto:RSebastiano@osler.com]
Sent: Jueves, 08 de Diciembre de 2011 09:40 a.m.

To: JoAnne-Butler; Ivanoff, Paul; Michael Killeavy

Cc: :Michael: Lyle; Susan Kennedy:

Sub;ect* RE TCE Matter:- Informatlon Needed



Although TCE has resmted m provldmg then' ﬁnanclal model durmg our settlep;ent negotlatlons as part of the
private’ arbitration proceedmgs TCE should be required (as would ¢ any other plaintlff in any legal proceedmgs)
to prove their damages. They 'only way they can do so is by presentmg a detailed ﬁnanc1a1 model, complete
with underlymg assumptions and forecasts which the arbitrator and the defendant’s expert can review and ask
questions about. Without. dlsclosure of this most semiinal p1ece of mformatlon and supportlng documentatlon, L
there is no way that TCE ¢ould prove its purported losses in a court of law. They canmnot refuse to provide
simply on the basis that it is commercially confidential and expect us to simply “trust them” that their model
would survive scrutiny by a third party expert like Gene Meehan. In my view, if TCE is allowed not to disclose
their financial model and background assumptions and forecasts, then it would make a mockery of the entire
arbitration process because their model could be full of errors, incorrect assumptions and overly favourable
forecasts of electricity prices and gas prices which we would be unable to challenge.... I know that I am
preaching to the converted, but it is frustrating that the Province would even entertain TCE’s refusal to disclose
this information as part of the arbitration proceedings.

Thanks, Rocco

From: JoAnne Butler [mailto:joanne.butler@powerauthority.on.ca]
Sent: Thursday, December 08, 2011 9:15 AM

To: Ivanoff, Paul; Michael Killeavy

Cc: Michael Lyle; Susan Kennedy; Sebastiano, Rocco

Subject: RE: TCE Matter - Information Needed ...

Paul,

It has been made clear to us (again) that TCE will NOT share their model. From an earlier email from 10, quote:

“Terry reiterated that, due to commercial sensitivity, TCE wishes to give us the bare minimum required for the
Province to get comfort that the top line P&L numbers provided (also attachied) are reasonable. He suggests that
we instead rely on OPA’s own internal models for similar transactions to get comfort. For clarity, TCE won’t
provide a walk-through of its financial models and we won’t be able to trace through all the formulas that derive
the top-line numbers. Terry says that there are multiple large, complex models that feed into each other.”

So | am not sure if asking them for the model agam will add any value or move anythmg forward. Perhaps we
can word our request (thinking future audit) something like the following:

“After repeated requests to be able to view the TCE model, they refuse to do so because of purported commercial
sensitivity and the multiple, large and complex formulas and models-that feed into it. Therefore, OPA has no
choice but to recreate a shadow madel. In order to that, we need the following information: ....... ”. This is more
or less what MK has indicated in his one pager of asks but maybe we need to expand it.

Thoughts??
JCB

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario M5H 1T1

416-969-6005 Tel.
416-969-6071 Fax.



[ Michael' Lylé;: Susan Kennedy;:JoAnbe Butler; Sebastuano ROCCt
Subject. RE TCE Matter Informat:on Needed LT R

I spoke to John Kelly about the issue of documentary production. He asked that we provide him with a
list of “essential documents™ that the OPA needs to assess TCE’s claims. He said 10 would like to see a -
short list as opposed to a long and thorough list. He advised that there is a meeting tomorrow afternoon
between TCE and IO and that he would like to have the short list before that meeting. He also said that
the OPA was not invited to the meeting. I told him that I would get instructions on a list.

We have prepared the attached Documentary Production List which we believe would be appropriate for
the arbitration. We have not pared it down in any way and think that this is a reasonable documentary
request.

Please let me know your thoughts on this front.

Regards,

Paul

Paul ivanoff
Partner. -

-416.862.4?23 DIRECT
-416.862.6686 FACSIMILE
. pivanoff@osler.com

Osler. Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada MS5X 188

E

From: Michael Killeavy [maiito: Mlchael Kllleavy@powerauthorlty on.ca]
Sent: Monday, December 05, 2011 11:01 AM
To: Michael Lyle; Ivanoff; Paul
- Cc: Susan Kennedy; JoAnne Butler
" Subject: RE: TCE Matter - Information Needed ...

~ My mistake. Sorry about that. -

- Michael Killeavy, LL.B;, MBA, P.Eng.:

Director, Contract Management

Ontario Power Authority ' ,
120 Adelaide Street West, Suite 1600

Toronto, Ontario

M5H 1T1

416-969-6288

. 416:520-9788 (CELL)

S ,416 967-1947 (FAX)



From: Michael Lyle.

Sent: December 5, 2011 11:00 AM

To: Michael Killeavy; ‘pivanoff@osler.com’

Cc: Susan Kennedy; JoAnne Butler '
. Subject: Re: TCE Matter - Information Needed ..

Sorry Paul. You would not be aware of call but are aware of the draft changes to the arbitration agreement that
we have expressed concerns about.

From: Michael Killeavy , ' -
Sent: Monday, December 05, 2011 10:54 AM

To: Ivanoff, Paul <PIvanoff@osler.com>

Cc: Michael Lyle; Susan Kennedy; JoAnne Butler

Subject: TCE Matter - Information Needed ...

Paul,

| believe that you are aware of Mike's telephone call with John Kelly this morning, and John’s subsequent
request that we develop a list of information that we think we’d need to see to verify the claimed financial value
of the OGS and sunk costs. Attached is an information list document that | developed a while ago and just
updated recently. Perhaps this might be useful to us in developing a document request list. John's telephone
number is 416-212-1161.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 171

416-969-6288

416-520-9788 (CELL)

416-967-1947 {FAX)

This e-mail message and any files transmitted with it are intended only for the named recipient{s) above and may contain
information that is privileged, confidenttal and/or exempt from disclosure under applicable faw. If you are not the intended
recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If
you have received this message in error, or are not the named recipient(s), please notify the sender immediately and delete this e-
mail message.

This e-rnail message is privileged, confidential and subject fo
copyright. Any unauthorized use or disclosure is prohibited.






“ Subjéct:- 1 oY LT Privileged and Confldentlal OPAIT CE - R
Attachments: v4 Scope of Documentary Discovery OPA re TCE 22287002 4. doc

John,

Please see the attached draft Scope of Documentary Production for the arbitration with TCE. We understand that you
would like the list to include only essential items and we believe that the attached draft is a reasonable and appropriate
request which takes into account, at a minimum, what would need to be considered by the OPA in order to evaluate the
claims of TCE including those claims for loss of profits and sunk costs.

Regards,

Paul

=

Paul vanoff
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE

pivancff@osler.com-

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8

=l

This e-mail message is privileged, confidential and subject to '
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courrial est privilégié, confidentiel ét
soumis a des droits d'auteur, 1t est interdit de lutiliser ou
de le diviiguer sans autorisation.




S :‘.'Mlchael Lyle Susan Kennedy.f-.--'f' SRR T
" RE: TCE Matter - Information Needed ©.; -

. 'Subject

I’1l send the document (as revised by Michael) over to John Kelly.
Paul

E|

Pasi vanel
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE
pivanoff@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontarip, Canada M5X 1B8

£}

From: JoAnne Butler [mailto:joanne.butler@powerauthotity.on.ca)
Sent: Thursday, December 08, 2011 9:50 AM

To: Sebastiano, Rocco; Ivanoff, Paul; Michael Killeavy

Cc: Michael Lyle; Susan Kennedy

Subject: RE: TCE Matter - Information Needed ...

| am quite happy for Paul/Mike to fight the good fight with John Kelly on this and therefore, we should leave it in for the -
purposes of arbitration. There seems to be a background group looking at a more “flexible” list in efforts to get some -
movement forward without going to arbitration. If we keep insisting on the model among.this group, it’s just Ground
Hog Day again...... '

JcB

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority’

120 Adelaide Street West, Suite 1600
Toranto, Ontario MSH 1T1

416-969-6005 Tel.
416-969-6071 Fax.
joanne.butle werauthority.on.ca

From: Sebastiano, Rocco [mailto:RSebastiano@osler.com]
Sent: Jueves, 08 de Diciembre de 2011 09:40 a.m.
To: JoAnne Butler; Ivanoff, Paul; Michaei Killeavy-

Cc: Michael Lyle; Susan Kennedy:
" Subject::RE: TCE Matter - Information Needed ...



Although TCE has res1sted in prov1dmg then' ﬁnanclal model durmg our settlement negotlanons as part of the o
private arbm'atlon proceedings, TCE should be required (as would any other plamtlff in any legal proceedmgs) o
to prove their damages They only way they can'do so is by presentmg a detailed financial model, complete.
with underlymg assumptions and forecasts. Whlch the arbitrator and the defendant s expert can review and ask-
questions about.. Without dlsclosure of this most semmal p1ece of mfonnatlon and'supportmg documentatlon
there is no way that TCE could prove its purported losses in a court of law. They carinot refuse to prov1de ’
simply on the basis that it is commercially confidential and expect us to simply “trust them” that their model
would survive scrutiny by a third party expert like Gene Meehan. In my view, if TCE is allowed not to disclose
their financial model and background assumptions and forecasts, then it would make a mockery of the entire
arbitration process because their model could be full of errors, incorrect assumptions and overly favourable
forecasts of electricity prices and gas prices which we would be unable to challenge.... I know that I am
preaching to the converted, but it is frustrating that the Province would even entertain TCE’s refusal to disclose
this information as part of the arbitration proceedings.

Thanks, Rocco

From: JoAnne Butler [mailto:joanne.butler@powerauthority.on.ca]
Sent: Thursday, December 08, 2011 9:15 AM

To: Ivanoff, Paul; Michael Killeavy

Cc: Michael Lyle; Susan Kennedy; Sebastiano, Rocco

Subject: RE: TCE Matter - Information Needed ...

Paul,
It has been made clear to us (again) that TCE will NOT share their model. From an earlier email from 10, quote:

“Terry reiterated that, due to commercial sensitivity, TCE wishes to give us the bare minimum required for the
Province to get comfort that the top line P&L numbers provided (also attached) are reasonable He suggests that
we instead rely on OPA’s own internal models for similar transactions to get comfort. For clarity, TCE won’t
provide a walk-through of its financial models and we won’t be able to trace through all the formulas that derive
the top-line numbers. Terry says that there are multiple large, complex models that feed into each other.”

So, | am not sure if asking them for the model again will add any value or move anything forward. Perhaps we
can word our request {thinking future audit) something like the following:

“After repeated requests to be able to view the TCE model, they refuse to do so because of purported commercial
sensitivity and the multiple, large and complex formulas and models that feed into it. Therefore, OPA has no
choice but to recreate a shadow model. In order to that, we need the following information: .......” . This is more
or less what MK has indicated in his one pager of asks but maybe we need to expand it.

Thoughts??
JCB

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario M5H 1T1

416-969-6005 Tel.
416-969-6071 Fax.



,'-;"_Sub]ect. RE TCE Matter Informatlon Needed

I spoke to John Kelly about the issue of documentary production. He asked that we provide him with a
list of “essential documents™ that the OPA needs to assess TCE’s claims. He said 10 would like to see a
short list as opposed to a long and thorough list. He advised that there is a meeting tomorrow afternoon
between TCE and IO and that he would like to have the short list before that meeting, He also said that
the OPA was not invited to the meeting. I told him that I would get instructions on a list.

We have prepared the attached Documentary Production List which we believe would be appropriate for
the arbitration. We have not pared it down in any way and think that this is a reasonable documentary
request. ‘

Please let me know your thoughts on this front.

Regards,

Paul

PaiTvanetr
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE
pivanoff@osler.com -

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 188

Bl

From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] -
Sent: Monday, December 05, 2011.11:01 AM '

To: Michael Lyle; Ivanoff, Paul

Cc: Susan Kennedy; JoAnne Butler

Subject: RE: TCE Matter - Information Needed ...

My mistake. Sorry about that.

Michael Killeavy, LL.B., MBA; P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

‘MB5H 1T1

416-969-6288

416-520-9788 (CELL) -
416-967-1947 (FAX)



From- M|chael Lyle

Sent: December 5, 2011 11: 00 AM

To: Michael Killeavy; plvanoff@osler com' L
Cc: Susan Kennedy; JoAnne Butler B
Subject: Re: TCE Matter - Information Needed .. '

Sorry Paui. You would not be aware of call but are aware of the draft changes to the arbitration agreement that
we have expressed concerns about : :

From: Michael Killeavy

Sent: Monday, December 05, 2011 10:54 AM
To: Ivanoff, Paul <PIvanoff@osler.com>

Cc: Michae! Lyle; Susan Kennedy; JoAnne Butler
Subject: TCE Matter - information Needed ...

Paul,

I believe that you are aware of Mike's telephone call with John Kelly this morning, and john's subsequent
request that we develop a list of information that we think we’d need to see to verify the claimed financiat value
of the OGS and sunk costs. Attached is an information list document that | developed a while ago and just
updated recently. Perhaps this might be useful to us in developing a document request list. John's telephone
number is 416-212-1161.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

415-520-9788 (CELL)

416-967-1947 (FAX)

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain
information that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended
recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If
you have received this message in error, or are not the named recipient(s), please notify the sender immediately and delete this e-
mail message.

This e-mail message is privilegad, confidential and subject {o
copyright. Any unautherized use or disclosure is prohibited.






john ke[ly@ontano com

( Ry i+ Michael Killeavy; Mlchael Lyle;:

# Subject: " 7 . % Priviléged and Confidential - OPA/TCE ™ '
Attachments: : v4 Scope of Documentary Discovery OPA re TCE 22287002 4, doc

John,

Please see the attached draft Scope of Documentary Production for the arbitration with TCE. We understand that you
would like the list to inciude only essential items and we believe that the attached draft is a reasonable and appropriate
request which takes into account, at a minimum, what would need to be considered by the OPA in order to evaluate the
claims of TCE including those claims for loss of profits and sunk costs.

Regards,

Paul

T
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE

pivanoffi@osler.com

Osler, Hoskin &'Harc.ourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8

ch

This e-mait message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentiel et
- soumis & des droits d'auteur. |l est interdit de l'utifiser ou
de le divulguer sans auterisation.,
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AIRD & BERLIS 11p

Barristers and Solicitors

MEMORANDUM
STRICTLY PRIVILEGED AND CONFIDENTIAL

TO: Ontario Power Authority (the "OPA”)
FROM:  Aird & Berlis LLP

DATE: October 8, 2010

RE: Consequences of Termination of the Southwest GTA Clean Energy Supply Agreement dated
October 9, 2008 (the "Contract”} between the OPA and TransCanada Energy Lid. (the
"Supplier”)

File #: 103661 — SWGTA ' Client#; 33770 — Ontario Power Authority

L Introduction and Background

On QOctober 7, 2010, the Ontario Minister of Energy announced that the Qakville Generating Station to
have been built pursuant to the Contract (the “Facility”) is “no longer needed”.

A letter the same day from the OPA to the Supplier (the “Letter”) says that “the OPA will not proceed
with the Contract [and] ... acknowledges that {the Supplier] is entitled to ... reasonable damages from
the OPA, including the anticipated financial value of the Contract.”

The Letter also states: “We would like to begin negotiations with you to reach mutual agreement to
terminate the Contract”.

In the letter the OPA directs the Supplier to “cease all further work and activities in connection with the
Facility ... other than as may be reasonably necessary in the circumstances to bring such work or
activities to a conclusion.” X :

Finally, the Letter contemplates that the OPA will work with the Supplier to identify other generation
projects and the extent to which they may serve as compensation for the termination of the Contract.

This memorandum considers the potential scope of liability of the OFA, in respect of these events in
light of the Letter's acknowledgment of OPA liability for the financial value of the Contract.

All capitalized terms used but not defined herein have the meanings set out in the Contract.
I The Basis of the OPA's Liability

While a mutually satisfactory termination of the Contract may be the uitimate goal, at this point the legal
status of the Contract is likely that it was repudiated by the OPA by virtue of the OPA’s direction to the

Supplier to cease work.
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The OPA's conduct also likely consfitutes a Buyer Event of Default, although this is a moot point
because the Confract contains very few consequences for Buyer Events of Default, and none that
would be useful to the Supplier in these circumstances.

The Supplier's source of relief in these circumstances is, instead, to be found at common law.
Specifically, the Supplier would likely seek to bring an action against the OPA for damages consisting
of two principal claims: (i) a claim to recover the sunk costs of the project up fo the date of the
repudiation and (i} a claim to obtain the present value of the net profits that would have been earned by
the Supplier over the term of the Contract.

; |1 The Exclusionary Clause

The Contract contains an “exclusionary clause” (Section 14.1), which provides as foilows:

Notwithstanding anything contained herein to the contrary, neither Party will be liable under this
Agreement or under any cause of action relating to the subject matter of this Agreement for any
special, indirect, incidental, punitive, exemplary or consequential damages, including loss of
profits (save and except as provided in section 13.2), loss of use of any property or claims of
customers or contractors of the Parties for any such damages.

" The wording of Section 14.1 prima facie supports a position denying or reducing the Supplier's claim for

breach of contract. The exclusions with respect to “loss of profits” and “incidental damages"® is

designed to prevent or reduce a claim for the present value of the Supplier's future profits. The
exclusions with respect to “special damages™, "indirect damages”, “consequential damages”,® could
prevent or reduce a claim for the Supplier's sunk costs. The exclusions with respect to “punitive .

damages” and “exemplary damages” could be used to further reduce or eliminate heads of damages.*

Thus, prima facie, the plain words of Section 14.1 support an argument that, on a breach of the
Contract by the OPA, the Supplier has no claim to compensation.

However, a court might be hesitant to conclude that the Supplier would not be entitied to any
compensation, even in respect of its sunk costs. Taking into account that the Contract was entered into
as a result of an RFP process and was not subject to negotiation, a court could be moved to engage in
a legal analysis to avoid what might be considered an unfair result. If so, the court might find that
Section 14.1 or portions thereof are unconscionable, contrary to pubiic policy or otherwise
unenforceable in these circumstances. Or, the court could determine that the Supplier, despite being
precluded from a breach of contract claim, could be entitled fo be reimbursed under the principles of
restitution.

! “Incidental damages” refer to the costs of remedying the effects of contractual breaches.

z “Special damages” is not commenly used in cases of a hreach of contract, but is rather a concept more

. readily used in tort law where, as distinct from “general damages” (e.g. damages for pain and suffering), “special

damages” refers to quantifiable monetary losses suffered by the plaintiff.

3 *Indirect” or “consequential damages” are essentially synonymous, and refer to losses that outside the

ustial course of things that are nonetheless compensable because the parties ought reasonably to have
contemplated might result from a breach. ’

4 “Punitive damages” and “exemplary damages” are essentially synonymous, and refer to compensation in

excess-of actual damages as a form of punishment awarded in cases of malicious or wilful misconduct.
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V. The Letter

The Letter explicitly “acknowledges that [the Supplier] is entitled to ... reasonable damages from the
OPA, including the anticipated financial value of the Contract.” Taking into account the difficulty the
OPA would likely face in enforcing Section 14.1 in any case, the wording of the Letter likely serves to
restrict the ability of the OPA to rely on the exclusionary wording of Section 14.1.

Having said that, the Lefter specifically contemplates that the parties will enter into a "mutual agreement
to terminate the Contract’. It is not clear whether or not a court would hold the Letter to be legally
binding, whether on a contractual or quasi-contractual/reliance basis. Arguably, if no mutual agreement
is reached, the OPA could continue to rely on the provisions of the Contract, including Section 14.1.

V. Categories of Potential Damages

The OPA may be found to be liable to the Supplier for all of its damages, including its sunk costs fo
date and loss of future profits. An estimate of the magnitude of the damages can be made by
calculating the net present value of the Net Revenue Requirement of the Contract (equal to
$17,277/MW/Month, times 900 MW, or roughly $15.5 million per month). Assuming a reasonable
discount rate (7-10%), the net present value of this amount equals roughly $1-%$2 billion in revenues.
This amount should also approximate the capital costs of the project with an internal rate of return.
Lost profits would be calculated based on such lost revenues.

In addition, actual sunk costs, any extra revenues over the revenue floor provided by the Net Revenue
Requirements, and any value for the lost capital asset that would remain at the end of the Term of the
Confract, could each increase the quantum of damages.

At the same time, the foregoing does take into account the Supplier's rate of return on capital, which
could lower the potential liability, or any form of mitigation of damages in the form of alternate

investments.

While the Supplier has a duty to mitigate its damages, absent the paragraph in the Letter regarding
future generation opportunities, it is difficult to see how in the current climate for gas-fired generation it
would be able to obtain a similar investment.

The precise figures for lost profit and damages are difficult to calculate precisely, but the figures and
categories above should give an indication of the magnitude of the potential cfaim.

VI Other Generation Projects

The Letter-states: “Given Ontaric’s ongoing need for power generation projects and your desire fo
generate power in Ontario, we wish to work with you {o identify other projects and the extent to which
such project may compensate you for termination of the Contract, while appropriately protecting the
interests of the ratepayers.”

The Letter thus contemplates a path forward that would serve to mitigate if not entirely reduce the
damages suffered by the Supplier. An issue is whether and how any termination agreement would
depend on such a contract of a new generation facility, and the timing of each. The Supplier may have
considerable leverage in negotiations on a contract for a new generation facility because the alternative
would be payment of damages by the OPA. On the other hand, as stated above, failure to reach an
agreement on a termination agreement may allow the OPA to rely on the exclusionary provisions in the

Contract.
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VL. Discriminatory Action

Sections 13.1 and 13.2 of the Contract provide that if a Discriminatory Action occurs, the OPA shall be
liable for certain increased costs of the Supplier and, in general terms, the reduction in net revenues
caused by the Discriminatory Action. The definition of Discriminator Action includes “the Legislative

. Assembly of Ontario directly or indirectly amends this Agreement without the agreement of the

Supplier” “Legislative Assembly” is not defined. Arguably, the Minister of Energy’s announcement
regarding the Oakviille piant is not a direct or indirect amendment by the Legislative Assembly.
However, the Supplier would likely dispute this.

Thus, in the absence of a mutually acceptable termination agreement, there is some risk that the OPA

may also incur liability for Discriminatory Action. Note that the exclusionary provisions of Section 14.1
expressly do not apply to Section 13.2.

7315647.2



Draft:

Osler, Hoskin & Harcourt LLP

OSLER

Privileged & Confidential

Memorandum

To: File Date: December 1, 2010
From: Paul Ivanoff and Rocco Sebastiano Ext: 4223 and 5859
Subject: Ontario Power Authority Matter No: 1126205

Re: Canceliation of Southwest GTA CES Contract
with TransCanada Energy Ltd.

The foilowing is a preliminary review of the potential litigation relating to the Province’s
cancellation of the Southwest GTA Clean Energy Supply Contract (the “Contract™) between
TransCanada Energy Ltd. (“TCE”) and the Ontario Power Authority (the “OPA™).

Background

On October 7, 2010, the Ministry of Energy announced that the Oakville Generating Station
would not proceed. On the same day, the OPA delivered a letter to TCE referencing the
announcement and confirming that the announcement was supported by the OPA’s planning
analysis of the current circumstances in southwest GTA. In its letter to TCE, the OPA stated
that:

The OPA will not proceed with the Contract. As a result of this, the OPA acknowledges
that you are entitled to your reasonable damages from the OPA, including the anticipated
Jinancial value of the Contract. We would like to begin negotiations with you to reach
mutual agreement to terminate the Contract.

The OPA’s letter to TCE indicated the OPA’s desire to work with TCE to identify other projects,
as well as the extent to which such projects may compensate TCE for termination of the
Contract. In its letter, the OPA directed TCE to cease all further work and activities in
connection with Oakville Generating Station.

One day following the delivery of the October 7™ letter, TCE responded to the OPA by way of a
“without prejudice” letter dated October 8, 2010. In this letter, TCE indicated its willingness to
meet with the OPA to “discuss your request that the Contract be terminated, as well as an
efficient and economical wind-up of work and activities in connection with the Facility.”

F ollowing the delivery of TCE's letter dated October 8, 2010, there were discussions between
the OPA and TCE relating to the identification of other projects that may be available to TCE.

TOR_H20;5874280.3
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However, on November 8, 2010, TCE delivered a letter to the OPA in which TCE took the
position that the OPA’s notification that it would not proceed with the Contract (made on
October 7, 2010) was a repudiation of the Contract. Moreover, TCE purported to confirm its
“acceptance of the OPA’s repudiation of the Contract.” TCE also stated that it “continues to

_ reserve its right to sue the OPA and others for damages should our settlement negotiations not

proceed satisfactorily.”

On November 11, 2010, the OPA responded in writing to TCE’s letter of November 8, 2010
stating that the OPA did not accept the assertion that the OPA bad repudiated the Contract. At
that time, the OPA indicated its willingness to continue to meet and discuss the OPA’s request
that the Contract be mutually terminated.

Potentfial Litigation

In light of TCE’s allegation that the OPA has repudiated the Contract, along with its assertion
that it continues to reserve its right to sue the OPA (and others) for damages should settlement
negotiations not proceed satisfactorily, there is clearly the potential for TCE to advance litigation

" against the OPA. It is anticipated that in any court action initiated by TCE, there will be an
. allegation that the OPA repudiated the Contract, that TCE accepted such repudiation, and that
" TCE is entitled to recover all damages respecting the OPA’s alleged breach. Should litigation be

commenced, it is anticipated that TCE would pursue not only the costs it has incurred to date, but
also loss of profits resulting from the Southwest GTA project not proceeding.

If litigation is commenced, loss of profits would constitute the bulk of TCE’s claim
(approximately $450M, as estimated by the OPA’s consultant, SMS Energy-Engineering Inc.).
In looking at the Contract, there is helpful language contained in Section 14.1 respecting the

~ exclusion of consequential damages including loss of profits. In this regard, Section 14.1 of the .

Contract states that:

Notwithstanding anything contained herein to the contrary, neither Parly will be liable
under this Agreement or under any cause of action relating to the subject matter of this
Agreement for any special, indirect, incidental, punitive, exemplary or consequential
damages, including loss of profits (save and except as provided in Section 13.2), loss of
use of any property or claims of customers or contractors of the Parties for any such
damages.

. In spite of the existence of this clause, it is anticipated that TCE will attempt to argue that

Section 14.1 does not limit their ability to pursue a claim for loss of profits on the grounds that:
(i) there has been an express acknowledgement made by the OPA that TCE is entitled to “the
anticipated financial value of the Contract” (as was stated in the OPA’s letter dated October 7,

© 2010); (ii) the OPA’s letter of October 7, 2010 constitutes a waiver of the OPA’s ability to rely -

upon Section 14.1; and/or (iii) the OPA’s alleged repudiation of Contract results from a
“Discriminatory Action” (as such term is defined under the Contract), in which case Section 14.1
does not apply.

TOR_H20:5874280.3
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In response to the first two positions set out above, the OPA could argue, among other things,
that there has been no express acknowledgement by the OPA to pay TCE for loss of profits, and
that waiving any protection against a $450M claim for loss of profits would require clear,
unequivocal and express language to that effect. On the issue of waiver, the Supreme Court of
Canada has held that there is a two-part test to be met for waiver to be found. The Court has held
that:

Waiver will be found only where the evidence demonstrates that the party waiving had
(1) a full imowledge of rights; and (2) an unequivocal and conscious intention to
abandon them. The creation of such a stringent test is justified since no consideration
moves from the party in whose favour a waiver operates. An overly broad interpretation
of waiver would undermine the requirement of contractual consideration (Saskatchewan
River Bungalows Ltd, v, Maritime Life Assurance Co., [1994] 2 S.C.R, 490)

Bearing in mind this legal test, in order to find the existence of a wawer of the OPA’s rights
under Section 14.1, a court will need to conclude that the OPA’s October 7% letter constitutéd an
unequivocal and conscious intention by the OPA to abandon its rights respecting claims for loss
of profits. :

With respect to the claim that the alleged repudiation resulted from a “Discriminatory Action”, a
court would have to find that the Legislative Assembly of Ontario, directly or indirectly,
amended the Contract. In response to such allegation, the OPA could argue, among other things
that (i) any actions taken were by the Minister, not the Legislative Assembly of Ontario, (it} the
Minister’s only actions were to make a public statemnent in response to new planning information
from the OPA, and (iii) no amendment has been made to the Contract, except by the mutual
agreement of the parties.

The entitlement to loss of profits will be the subject of significant debate in the potential
litigation. At this stage, we have compiled a preliminary estimate of TCE’s potential damage
claim should they elect to pursue litigation. The attached schedule includes a description of
potential damages and preliminary estimates of the losses TCE may be considering in respect of
an action against the OPA.

PIL:hi
Attachment

TOR_H20:5374280.3



Schedule “A”
OPA - Cancellation of SWGTA CES

Potential Damage Claims of TCE if Replacement Deal Not Reached

1. Loss of profits and return on investment $450M"
2. Losses payable to equipment suppliers (assuming cancellation of MPS $114M°
contract 12/10)
3. |Land’ $9M to $56M*
4, | Internal TCE Costs and Overheads on OGS $14M*
5. | Demolition costs to demolish existing buildings on site (if not $1M to $2M°
included in “Internal™)
6. EPC (costs incurred on EPC Contract) $am*
7. Legal and consulting costs in connection with SWGTA (if not $2M°
included in “Internal®)
8. | Costs of litigating with Town of Oakville (i.e. TCE’s own costs and $on’
any costs payable to the Town by TCE relating to the litigation)
. 9. Costs incurred in attempt to mitigate (e.g. legal and consulting costs in $2M to $3M°
‘-U negotiating replacement contract with OPA and amendments with
Q) MPS)
bD 10. | Interest During Construction $am*s |-
Q) |11 |Other $.5M"
o Total Estimate

1V1]

Draft & Pr

~ $650M

Estimate presented by S. Soufi, SMS Energy-Engineering Inc., on November 22, 2010.

This is a preliminary estimate provided by TCE on October 18, 2010.

. TOR _H0:3871663.3

TCE advises that the MPS Agreement has cancellation milestones that increase 5-15% per month until 100%
committed in May 2011, In that scenario, losses to MPS would increase from $114M to $180M and would
increase the total estimated damages to approximately $720M.,

TCE has provided a wide range for a potential loss regarding the Ford land, however, current value of the land -
is not known and so extent of loss, if any, is not determinable at this stage. : :

These items are largely speculative as we have no hard figures from TCE regarding these items.

Given that TCE was not proposing-to use project financing for OGS, it is difficult to assess how TCE has
accounted for IDC, but if it were an incurred cost, it may be recoverable as damages.




Susan Kennedy

From: Michael Lyle i
Sent: November 2, 2010 3:58 PM 5
To: : Susan Kennedy

Subject: FW:. MPS Lefter Agreement

Attachments: MPS Letter Agreement Oct 29_2010.pdf

FYI. | do not know how lcoped in you want to be on this.

Michael! Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, MBH 1T1

Direct: 416-969-8035 |

Fax. 416.969.6383

Email: michael. lvle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, "
confidential and/or exempt from disclosure under applicable law. If you are nof the intended recipient(s), any dissemination, distribution or copying of " :
this e-mail message or any files transmitted with it is strictly prehibited. if you have received this message in error, or are not the named reciplent(s),
please notify the sender immediately and delete this e-mail message

From: Deborah Langelaan

Sent: November 2, 2010 3:33 PM

To: Michael Lyle; JoAnne Butler; Amir Shalaby; Ben Chin; Michael Killeavy

Subject: FW: MPS Letter Agreement

Please find attached the Letter Agreement between MPS and TCE that was executed last Friday.

Deb

Deborah Langelaan | Manager, Natural Gas Projects| OPA |
Suite 1600 - 120 Adelaide St. W. | Toronte, ON MSH 171 §

T: 416.969.6052 | F: 416.967.1947 | | deborah.langelaan@powerauthority.on.ca |

From: Terry Bennett [mailto:terry_bennett@transcanada.com]
Sent: November 2, 2010 2:40 PM '

To: Deborah Langelaan

Subject: MPS Letter Agreement

Deborah, as a follow up to the call between the OPA and TransCanada last Friday, | am attaching the Letter
Agreement between Mitsubishi Power Systems Americas, Inc. (MPS) and TransCanada Energy Lid.(TCE)

As communicated to the OPA earlier, the cptions available to us with respect to the MPS gas turbines were to
either terminate the contract and face the cancellation charges of approximately $92 million (45% of the value of
the contract), or to allow the confract to continue into November, with the corresponding cancellation fee
increasing to approximately $106 million (or 55% of the value of the contract).

TCE was successful in negotiating terms with MPS with the following provisions:



Allow the contract to continue, but roll back the cancellation fee fo only 50% of the value of the contract
.. forthe month of November :
‘81 e T MPS agrees fo work with TCE fo supply equipment changes for an alternative project — including a fast
- gtart option on the G machine and the option fo supply an F ¢lass machine

s MPS has exclusive rights to supply the balance of the equipment for the power island, inciuding as
necessary, the steam turbine and HRSG, if the event the configuration is a combined cycle.

: As discussed and agreed to on our call with the OPA last Friday afternoon, with the OPA’s consent and
_agreement, TCE executed the Letier Agreement with MPS on Friday (October 29) which allows us additional time
- to identify a viable alternative site. ‘

The agreement commits us to meef with MPS no later than November 19 o determine whether and/ar how to
proceed beyond this interim agreement.

We look forward to a productive session on Friday.
_:Regards,
.Terry

"This electronic message and any attached documents are intended only for the named addressee(s). This
}chommunication from TransCanada may contain information that is privileged, confidential or otherwise
;j;)rotected from disclosure and it must not be disclosed, copied, forwarded or distributed without
-authorization. If you have received this message in error, please notify the sender immediately and
“delete the original message. Thank you.



Q TransCanada

{n business to deliver

OQctober 29, 2010

MPS Canada, Inc.

Royal Bank Plaza, South Tower
200 Bay Street, Suite 3220
Toronto, ON Canada M5J 271

Attention; Shinichi Ueki

Subject: Equipment Supply Contract #6519 dated July 7, 2009 between TransCanada
Energy Ltd. and MPS Canada, Inc. (the “Contract”)

Dear Mr. Ueki,

This letter (this “Letter Agreement”) is intended to set forth certain agreements, understandings
and coinmitments between TransCanada Energy Ltd. (“Purchaser”) and MPS Canada, Inc. (the

“Supplier”) regarding the Contract.
i

1. = Background. Purchaser has been informed by the Ontario Power Authority (the “OPA™) K '
that the Project will not proceed forward based on the current site location designated in the |
Contract. OPA has requested Puzchaser’s cooperation to seek a viable alternative site or multiple
sites in order to avoid, at this time, paying cancellation fees and costs, including Suppliet’s
Termination Payment. Attachment 1 contains a list of the potential altetnative projects and
potential configurations that TransCanada will pursue with OPA. Therefore, Purchaser hereby
suspends Supplier’s Work effective immediately uatil November 30, 2010. As a result of such
suspension, the Scheduled Delivery Dates will be redefined and any amounts determined in

aceordance with Asticle 14 will be paid. _

2, Commitment. The Parties agree to amend the amount of the tetmination payment
included in the Cancellation Schedule in Appendix VI, “Payment and Cancellation Schedule” for
the date that corresponds to “Month 15” or November 2010 fiom “55%" fo “50%." The Pazties
agree fo cooperate with each other and use 21l reasonable good faith efforts to identify a viable :
alternative project(s). The Parties shall provide updated information to each other regarding the :
progress of selecting an alternative project(s) and meet no later than November 19, 2010 to
further discuss the ongoing status of an alternative project(s). Supplier agtees to provide
information to Purchaser to support its efforts to identify an alternative project(s) with the
configuration as listed in Attachment 1. Upon identifying an alternative project(s) and site(s), the
Parties shatl meet on a regular basis to identify and agree upon the changes to the Contract based '
upon the alternative project(s), including without limitation changes to the equipment delivery i
schedules and performance guarantees based upon the configuration of the alternative project(s). i




Leiter Agreemém

between TransCanada Energy Lid .
end MPS Canadla Inc

Furthermore, Purchaser agrees to work exclusively with Supplier and Supplier agrees to
coopetate with Purchaser for furnishing the heat recovery steam generators and steam twbine
generators, if such equipment is required by such alternative project(s). For greater clarity, the
Patties agree that the obligations to identify an altemative project(s) and to work exclusively with
each other for the fomishing of the heat recovery steam generators and steam turbine generators
shall terminate if the Contract is terminated.

3. Deofined Terms. Capitalized terms used but not defined herein shall have the meaning
given them in the Contract.

4, Other Teting and Conditions. Except as expressly set forth herein, this Letter Agreement
shall not by implication or otherwise limit, impair, constitute a waiver of, or otherwise affect the
1ights and remedies of either party to the Contract, nor alter, modify, amend or in any way affect
any of the tertms, conditions, obligations, covenants or agreements contained in the Contract, atl
of which shall continue and remain in full force and effect.

5. Goveming Law. This Letter Agreement shall be, fot all purposes, governed by and
constrted in accordance with the Iaws of the Province of Ontario, excluding its tules goveming

conflicts of law.

6. Entire Agreement. This Letter Agreement represents the entire agreement and
undetstanding of the Parties with respect to the amendment and modification of the Contract on
the subject heteof, and supersedes all prior or contempotaneous chscussmns, understandings and

agreements between the Parties with respect thereto.

7. Amendments in Writing. No change, amendment or modification of this Eetter
Agreement shall be valid or binding upon the Parties unless such change, amendment or
modification shall be in writing and duly executed by both Parties.

8. Counterparts; Signatures, This Letter Agreement may be executed in any number of
counterparts, each of which shall be deemed an original, but ail of which together shall constitute
one instrument. Any signature page of any such counterpatt, or any electronic facsimile thereof,
may be attached or appended to any other counterpatt to complete a fully executed counterpart of
this Letter Agreement. Any elechionic facsimile transmission of any signatute of a Party shall be
deemed an original and shall bind such Party.

9 Confidentiality, The Parties agtee that neither Party shall disclose the contents of this
Letter Agreement to any third party without the prior written consent of the other Patty; provided
that Purchaser may disclose the contents of this Letter Agreement to the OPA.

[REMAINDER OF PAGE INTENTIONALLY LEFI BLANK]
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CONFIDENTIAL ZLelter Agreement
between TvansConada Energy Lid

and MPS Canada, Inc

If the foregoing accurately reflects the understanding and agreements of Supplier and
Purchaser with respect to the subject matter hereof; please indicate your assent by having a duly
authorized representative of Supplier countersign below and refutn one duplicate original of this
Letter Agreement to Purchaser.

TransCanada Energy Ltd.
By: 4
y: ;/

Name: Terry Bennett

Title: Vice President
Accepted this 29" day of Octobet, 2010.

MPS Canada, Inc

By:

Name: Shinichi Ueki

Title: President
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Letter Agreement

between TransCanada Energy Lid-
and MPS Canado, Ine,

Attachment 1
Project Options
Emissilon
Options Configuration GT | Output{Mw} COoD GT Delivery s Remarks
S/;té';;": 2on1 C/C GAC 475 MW 5/C May/Iun- GAC Fast information is required within
C/Cino (with Duct Fast -500 MW 2015 lan-34 15ppm 20days.
Fast Start) Finng) CfCJun-2017 CC Fast is not required.
cc lonl C/C
{with Duct May/Sun - g Potential for Single Shaft subject to capacity
(Single or Firing) GAC | 450MWx2 | ogg dun-13 SCR of Duct finng. Could be one or two sites.
Muiti)
x 2 Block
S/C {Fast 1onl C/C GAC Fast information is required within 20
start) withbuct | GaC | 240mw xz | 5/C ';“;gl un Sune13 150mm days.
¢/C (no Firing) Fast | -450MWR2 | oot D00 PP Single Shaft Capacity for Duct Fiting 1s
Fast Start) x 2 Block " required.
2onlC/C
.cc (withbuct | Gac | scomw M"z‘gg“ - Jun-13 SCR Original Specification
Finng)
2x1C/C .
cc (withDuet | £3 | coomw | M&yPun- Iun-13 SCR
: 2015
Firing) ]
sc 3xS/C F3 sgomw | Mayun- lan-14 15ppm
2015
S/C (Fast GAC May/Jun - g
Start) - 2xs/C Fast 475 MW 2015 Jan-14 15ppm

*Note: All Information provided herein is preliminary and subject to change.




