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COOPERATION AND

COMMON INTEREST PRIVILEGE AGREEMENT

THIS AGREEMENT is effective as of the 1% day of April, 2011 (the “Effective Date™).

BETWEEN:

ONTARIO POWER AUTHORITY
(“OP A”)

-and -

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO AS
REPRESENTED BY THE MINISTER OF ENERGY
(“ONTARIO”)

RECITALS:

A

The OPA and TransCanada Energy Ltd. (“TCE”) entered into the Southwest GTA Clean
Energy Supply Contract dated as of October 9, 2009 (the “SWGTA Contract™).

The OPA and Ontario have concluded that, in connection with the threatened claims and
potential litigation by TCE relating to the SWGTA Contract, legal and factual issues
could arise with respect to which they have common interests and joint or compatible
defences. :

The OPA and Ontario have undertaken, and will undertake, factual, legal and other
research, and are of the opinion that it is in their best interest to exchange information,
pool their individual work product and cooperate in a joint defence effort.

Cooperation in such a joint defence effort will necessarily involve the exchange of
confidential information as well as information which is otherwise privileged such as,
amongst others, solicitor/client communication and/or communications made and
materials obtained or prepared in contemplation of litigation.

In light of their common interest, and the fact that litigation by TCE against the OPA and
Ontario is anticipated, OPA and Ontario wish to proceed cooperatively in the preparation
of joint or compatible defences, and by this Agreement seek to document their mutual
intention and agreement that neither OPA nor Ontario shall suffer any waiver or loss of
privilege as a result of disclosure to each other of their Privileged Information (as.defined
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below) or as a result of their cooperation in the preparation of positioﬁs, responses and
defences to the Claims (as defined below).

AGREEMENT

In consideration of the promises and the mutual covenants and agreements herein, the Parties
agree as follows: '

DEFINITIONS

1. In the foregoing Recitals and in this Agreement, the following terms have the meanings
set forth in this Section:

(2)

()
" ©

(d)

“Claims” means any and all claims made or filed by TCE relating to, arising out
of, or in connection with the SWGTA Contract, and any and all arbitration,
mediation, or litigation that arises out of any and all such claims.

“Effective Date” means the effective date as defined above.

“Parties” means the OPA and Ontario .a-nd, for the ﬁd@&ééf glvmg effect to this
Agreement, includes their legal counsel, agents, consultants and experts.

“Privileged Information” means information and communications, whether
written or electronically recorded, in respect of the preparation of positions,
responses and defences to the Claims which are or would be otherwise in law
privileged and protected from disclosure or production to Third Parties made
between OPA (or its employees, legal counsel, agents, consultants, experts or any
other person or entity acting on OPA’s behalf) and Ontario (or its employees,
legal counsel, agents, consultants, experts or any other person or entity acting on
Ontario’s behalf), including but not limited to:

()  information and communications contained in documents, memoranda,
correspondence, drafts, notes, reports, factual summaries, transcripts;

(ii) communications between counsel, or counsel and clients including their
employees, consultants, board members or advisors;

(iii) any joint or several interview of prospective witnesses, and summaries or
reports thereof;

(iv)  any analyses, document binders, files, compilations or databases;

(v)  the sharing or exchange via any media, including but not limited to
electronic media;

(vi)  theories, impressions, analyses, legal research, or legal opinions;

(vil)  communications to and from experts, and documentation relating to or
setting out expert commentary and opinion; and
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(viii)  any other material, communications and information which would
otherwise be protected from disclosure to Third Parties.

(e) “TCE?” has the meaning defined in paragraph A of the Recitals.
P

@ “Third Party” or “Third Parties” means any person or entity that is not a Party.
Third Party includes TCE, their employees, agents, counsel, subcontractors,
consultants, experts, or any other person or entity acting on TCE’s behalf.

COMMON INTEREST OF THE PARTIES

N

The Parties have a common, joint, and mutual interest in the defence of the Claims, wish
to cooperate with each other in respect of the defence of the Claims, and due to the
anticipated litigation with TCE, wish to share between them Privileged Information
without risk of prejudice to or of waiver in whole or in part of their respective privileges
and rights to hold such Privileged Information protected from disclosure.

The Parties are under no obligation to share Privileged Information. However, from time
to time, either Party (the “Disclosing Party™) in its sole discretion may choose to share
Privileged Information with the other Party (the “Receiving Party™).

To the extent that exchanges of Privileged Information have been made prior to entering
into this Agreement, it is the Parties’ intention that all such exchanges be subject to the
terms of this Agreement as if they had occurred after the Effective Date.

- The execution of this Agreement, the cooperation between the Parties in respect of the

defences to the Claims and the exchange of Privileged Information under this Agreement,
where the materials would otherwise be protected by law against disclosure by solicitor-
client (attomey client) privilege, litigation privilege, work product doctrine, without
prejudice privilege, or any other applicable rule of privilege or confidentiality:

(i)  are not intended to, do not and shall not constitute a waiver in whole or in
part in favour of any Third Party by either Party of any applicable
privilege or other rule of protection from disclosure; and

(i)  will not be asserted at any time by either Party as a waiver of any such
privilege or other rule of protection from disclosure. :

Disclosure of Privileged Information by the Receiving Party to Third Parties without the
prior written consent of counsel for the Disclosing Party is expressly prohibited, unless
the disclosure is ordered by a court of competent jurisdiction or is otherwise required by
law. If disclosure of any Privileged Information is sought from a Receiving Party in any
arbitration, litigation or other legal proceedings, the Receiving Party [from whom
disclosure is sought] shall take all steps necessary to preserve and invoke, to the fullest
extent possible, all applicable privileges, immunities and protections against disclosure,
and shall immediately provide written notice of such legal proceedings to the Disclosing
Party. The Receiving Party shall not voluntarily surrender or disclose the Privileged
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Information without first providing the Disclosing Party a reasonable opportunity to
protect its interests before the applicable court or arbitral tribunal.

All of the Privileged Information shall be preserved as confidential and privileged both
prior to resolution of all outstanding Claims and thereafter, and shall not be used for any
purpose other than the stated sole purpose of cooperation in the defence of the Claims.

Neither farty shall disclose to a Third Party the existence of this Agreement, nor its
terms, unless both Parties consent in writing or unless compelled by order of a court or
arbitral tribunal. :

The Parties acknowledge and agree that their common interest in the defence of the
Claims and their intention that no waiver of privilege shall result from their exchange of
Privileged Information between them shall in no way be affected or deemed to be negated
in whole or in part by the existence now or in the future of any adversity between the
Parties relating to or arising out of the SWGTA Contract, whether in connection with the
Claims or otherwise, and that any such adversity shall not affect this Agreement.

COOPERATION

10.

The Parties shall cooperate in respect of the defence of the Clalms 1ncludmg prowdmg
access to information, materials and employees as may be reasonably necessary from
time to time, as the case may be, provided that each of the Parties reserves the right to
determine what information will be shared and under what circumstances, and no
obligation or duty to share any such information is created by this Agreement.

WITHDRAWAL

11.

12.

13.

14.

It is the intent of the Parties that this Agreement shall remain in effect until final
resolution of the Claims, either by litigation in a final, non-appealable judgment or
arbitral award or by a final negotiated settlement, whichever is later.

Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving
twenty (20) days advance written notice to the other Party, which 20 days is calculated
beginning on the day after the notice is received by a Party. For greater certainty,
withdrawal from this Agreement by a Party is not effective until the expiration of the 20
days’ notice period required by this provision. '

Any withdrawal from this Agreement shall be prospective in effect only and the
withdrawing Party and any Privileged Information made available by or to the other Party
prior to that Party’s withdrawal shall continue to be governed by the terms of this
Agreement whether or not the Parties are, in any respect in relation to the SWGTA
Contract, adverse in interest.

On or before the effective date of a withdrawal from this Agreement, the withdrawing
Party shall return to the Disclosing Party all Privileged Information received from the
Disclosing Party. In the case of copies, with the consent of the Disclosing Party, the
Receiving Party may destroy such copies in a secure manner, and confirm in writing to
the Disclosing Party that it has done so.
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WAIVER OF CONFLICT OF INTEREST

15.

16.

The Parties agree that this Agreement and the sharing of Privileged Information between
them shall not be used as a basis for a motion to disqualify a Party’s counsel (including
for certainty the Party’s counsel’s law firm and any partner or associate thereof) after a
Party has withdrawn from this Agreement for any reason, including without limitation,
due to any conflict of interest which arises or becomes known to the withdrawing Party
after the Effective Date, adversity between the Parties or any other reason whatsoever
based on this Agreement or the cooperation and disclosure of Privileged Information
hereunder.

The Parties confirm that there is no and shall not be deemed to be any solicitor-client
relationship between counsel for the OPA and Ontario, nor any solicitor-client
relationship between counsel for Ontario and the OPA, as a result of any
communications, sharing of Privileged Information, cooperation or any other action taken
in furtherance of the Parties’ common interests or under and in reliance upon this
Agreement.

INJUNCTIVE RELIEF

17.

The Receiving Party acknowledges that disclosure of any Privileged Information to Third
Parties in breach of this Agreement will cause the Disclosing Party to suffer irreparable
harm for which there is no adequate legal remedy. The Parties therefore agree that
immediate injunctive relief is an appropriate and necessary remedy for a breach or
threatened or anticipated breach of this Agreement.

NOTICE

18.

All notices and other communications between the Parties, unless otherwise specifically
provided, shall be in writing and deemed to have been duly given when delivered in
person or telecopied or delivered by overnight courier, with postage prepaid, addressed as
follows:

To:  Ontario Power Authority

Attention: Michael Lyle, General Counsel
120 Adelaide Street West, Suite 1600
Toronto, Ontario

MS5H IT1

Tel. No.: (416) 969-6035

Fax No.: (416) 967-1947

E-Mail: michael.lyle@powerauthority.on.ca

To:  Her Majesty the Queen in Right of Ontario as Represented by the Minister
of Energy
Attention: ®
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GENERAL PROVISIONS

19.

20.

21.

22.

23.

24,

25.

26.

27.

This Agreement shall be construed in accordance with the laws of the Province of
Ontario and the Parties to this Agreement irrevocably attorn to the jurisdiction of Ontario
with respect to any and all matters arising under this Agreement.

If any of the provisions of this Agreement or portions thereof should be determined to be
invalid, illegal or unenforceable in any respect, the validity, legality or enforceability of
the remaining provisions shall not in any way be affected or impaired thereby.

Any failure of any Party to enforce any of the provisions of this Agreement or to require
compliance with any of its terms at any time while this Agreement is in force shall in no
way affect the validity of this Agreement, or any part hereof, and shall not be deemed a
waiver of the right of such Party thereafter to enforce any and each such provisions.

Nofhiné contained in or done _ﬁlrther to this Agreement shall be deemed either expressly
or by implication to create a duty of loyalty between any counsel and anyone other than
the client of that counsel. -

This Agreement contains the entire understanding of the Parties with respect to the
subject matter hereof. There are no other oral understandings, terms, or conditions and
neither Party has relied upon any representation, express or implied, not contained in this
Agreement.

No change, amendment, or modification of this Agreement shall be valid or binding upon
the Parties hereto unless such change, amendment, or modification is in writing and duly
executed by both Parties hereto.

The headings contained in this Agreement are for convenience and reference only and in .
no way define, describe, extend, or limit the scope or intent of this Agreement or the
intent of any provision contained herein.

This Agreement shall enure to the benefit of and be binding upon the respective
successors and assigns of the Parties.

This Agreement may be signed in counterparts and by facsimile and all counterparts
together shall constitute the Agreement.

IN WITNESS WHEREOQF, the Parties have executed this Agreement as of the date first

set forth above.

ONTARIO POWER AUTHORITY

By:
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Name:

Title:

HER MAJESTY THE QUEEN IN RIGHT OF
ONTARIO AS REPRESENTED BY THE
MINISTER OF ENERGY

By:

Name:

Title:
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_ THIS AGREEMENT is effective as-ofthe
[T\ . .:. hethe =......-.

COOPERATION AND

COMMON INTEREST PRIVILEGE AGREEMENT o

——1*day of _April, 2011 (the “Effective Date?). .

ONTARIO POWER-AUTHORITY
(“ OP A”)

-and -

HER MAJESTY THE QUEEN IN RIGHT: OF  ONTARIO' AS
REPRESENTED BY THE MINISTER OF ENERGY-
(“ONTARIO”)

RECITALS:

A.

The OPA and TransCanada Energy Ltd. (“TCE”) entered into the Southwest GTA Clean
Energy Supply Contract dated as of October 9, 2009 (the “SWGTA Contract™).

The OPA and Ontario have concluded that, in connection with the threatened claims and
potential litigation by TCE relating to the SWGTA Contract, legal and factuval issues-could
arise with respect to which they have common interests and joint or compatible defences.

The OPA and Ontario have. undertaken, and will undertake, factual, legal and other
research, and are of the opinion that it is in their best interest to exchange information, pool
their individual work product and cooperate in a joint defence effort.

Cooperation. in such a joint defence effort .will necessarily. involve- the exchange of
confidential information as well -as information which'is-otherwise:privileged such’ as,.
amongst - others; solicitor/client: communication and/or- communications- made. and
materials obtained or prepared in contemplation of litigation:.

In light of their common interest; and the fact-that litigation by TCE against the OPA-and
Ontario is anticipated, OPA and Ontario wish to proceed cooperatively in the preparation
of joint or compatible. defences; and-by this Agreement:seek-to document their mutual
intention and-agreement that neither OPA: nor. Ontario shall suffer any waiver or-loss of’
privilege as a result of disclosure to each other.of their Priviléged Information: (as defined-
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below) or as a result of their cooperation in the preparation of positions, responses and
defences to the Claims (as defined below).

AGREEMENT

In consideration of the promises and the mutual covenants and agreements herein, the Parties agree

as follows:: ' ' :

DEFINITIONS-

1. In the foregoing Recitals and in this Agreement, the following terms have the meanings set.
forth in this Section:

(@  “Claims” means any and all claims made or filed by TCE relating to, arising out of,
or in connection with the SWGTA Contract, and any and all-subsequent arbitration,
mediation, or litigation that arises out of any and all such claims.,

(b)  “Effective Date” means the effective date as defined above.

(¢)  “Parties” means the OPA and Ontario and, for the purpose of giving effect to this
Agreement, includes their legal counsel, agents, consultants;_ang experts—and

(d)  “Privileged Information” means information and communications, whether

written or electronically recorded, in respect of the preparation of positions,
responses and defences to the Claims which are or would be otherwise in law
privileged and protected from disclosure or production to Third Parties made
between OPA (or its employees, legal counsel, agents, consultants, experts or any
other person or entity acting on OPA’s behalf) and Ontario (or its employees, legal
counsel, agents, consultants, experts or any other person or entity acting on
Ontario’s behalf), including but not limited to:

(i) information and communications contained in documents, memoranda,
correspondence, drafts, notes, reports, factual summaries, transcripts;

(i) communications between counsel, or counset and clients including. their
employees, consultants, board members or advisors;

(iiiy  any joint or several interview of prospective witnesses, and summaries. or
reports thereof;

(iv) any analyses, document binders, files, compilations or databases;

(v)  the sharing. or exchange via any media, including but not limited to
electronic media;

(vi)  theories, impressions, analyses, legal research, or legal opinions;
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(vii) - communications to' and from experts, and documentatlon reIatmg to or
R settmtT out expert commentary and oplmon, and - - -

(viii)  any other material, communications - and mformatlon whlch would
- otherwise be protected from:disclosure to Third Parties;.:

(&)  “TCE” has the meaning defined in paragraph A. of the- Reci_tals:»- :
® “Thn‘d Party” or “Thlrd Partles” means: any person or. entlty that -is° not—wrth

E] I= £l ?
othepwise—and;—witheutlimitation;_a Party. Third Party includes TCE, their
employees, agents, counsel, subcontractors, consultants; experts, or.any other
person or entity acting-on TCE’s behalf. .

COMMON INTEREST OF THE PARTIES

w

Pl

w

The Parties have a common, joint, and mutual interest in the defence of the Claims, wish to
cooperate with each other in respect of the defence of the Claims, and due to the anticipated
litigation with TCE, wish to share between them Privileged Information without risk of "
prejudice to or of waiver in whole or in part of their respective privileges and rights to hold
such Privileged Information protected from disclosure.

The Parties are under no obligation to share Privileged Information. However, from time
to time, either Party (the “Disclosing Party”) in its sole discretion may choose to share-
Privileged Information with the other Party (the “Receiving Party™).

To the extent that exchanges of Privileged Information have been made prior to entering
into this Agreement, it is the Parties’ intention that all such exchanges be subject to the
terms of this Agreement as if they had occurred after the Effective Date.

The execution of this Agreement, the cooperation between the Parties in respect of the
defences to the Claims and the exchange of Privileged Information under this Agreement;
where - the materials: would otherwise be. protected by law against disclosure by

- solicitor-client (attorney client) prlvdege litigation ' privilege; work’ product: doctrine,.

without prejudice privilege, or any other applicable rule of privilege or confidentiality:

()  are-not intended to, do not and- shall not-constitute.a waiver-in-whole-or in
part in favour of any Third Party by either Party of any applicable privilege
or-other rule of protection from disclosure; and:

(i)  will not be asserted at-any time- by either. Party as a-waiver- of any such
privilege or other rule of protection from disclosure: -
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Disclosure of Privileged Information by the Receiving Party to Third Parties without the
prior written consent of counsel for the Disclosing Party is expressly prohibited, unless the
disclosure is ordered by a court of competent jurisdiction or is otherwise required by law.
If disclosure of any Privileged Information is sought from a Receiving Party in any
arbitration, litigation or. other legal proceedings; the. Receiving. Party [from. ‘whom
disclosure is sought] shall take all steps necessary to preserve -and invoke, to the: fullest-
extent possible, all applicable privileges, immunities-and protections-against disclosure,
and shall immediately provide written notice of such legal proceedings to the Disclosing.
Party. The: Receiving. Party shalil not voluntarily surrender or disclose: the Privileged.
Information” without- first’ providing: the: Disclosing: Party a reasonable- opportunity to
protect-its interests before the applicable court or arbitral tribunal.

All of the Privileged Information shall be preserved as confidential and privileged both
prior to resolution of all outstanding: Claims and thereafter, and shall not-be used for any
purpose other than the stated sole purpose of cooperation in the defence of the Claims.

Neither Party shall disclose to a Third Party the existence of this Agreement, nor its terms,
unless-both Parties consent in writing or unless compelled by order of a court or arbitral
tribunal.

The Parties acknowledge and agree that their common interest in the defence of the Claims
and their intentjon that no waiver of privilege shall result from their exchange of Pr1v1leged
Information between them shall in no way be affected or deemed to be negated in whole or.
in part by the existence now or in the future of any adversity between the Parties relating to
or arising out of the SWGTA Contract, whether in connection with the Claims or
otherwise, and that any such adversity shall not affect this Agreement.

COOPERATION

10.

The Parties shall cooperate in respect of the defence of the Claims, including providing
access to information, materials and employees as may be reasonably necessary from time
1o time, as the case may be, provided that each of the Parties reserves the right to determine -
what information will be shared and under what circumstances, and no obligation or duty
to share any such information is created by this Agreement.

WITHDRAWAL

11.

12.

13,

It is the intent of the Parties that this Agreement shall remain in effect until final resolution
of the Claims, either by litigation in a final, non-appealable judgment or arbitral award or
by a final negotiated settlement, whichever is later.

Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving.
twenty (20) days advance written notice to the other Party, which 20 days is calculated
beginning.-on the day after the notice is received by a Party. For greater. certainty,
withdrawal from this Agreement by a Party is not effective until the expiration of the-20
days’ notice period required by this provision.

Any withdrawal from this Agreement shall be prospective in effect only and the
withdrawing Party and any Privileged Information made available by or to the other Party
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prior to that Party’s withdrawal shail continue: to be: gover'ned by the- terms- of this
Agreement. whether or not the Parties are, in any- respect in re]atlon to the SWGTA
Contract, adverse in interest.

On’ or:before-the-effective date.of a-withdrawal from this- Agrecmcnt the: withdrawing..
Party shall return to the: Disclosing. Party all Privileged. Information: received .from the -
Disclosing-Party. In the case of copies, with the-consent of the:Disclosing. Party, the: .
Receiving Party may destroy such copies in‘a secure manner, and confirm in writing to the:
Disclosing Party that it has done so.

WAIVER OF CONFLICT OF INTEREST-

15.

16.

The Parties agree-that.this Agreement and the sharing-of Privileged. Information between
them shall not be used as a basis for a motion to disqualify a Party’s counsel (including for
certainty the Party’s counsel’s law firm and any partner or associate thereof) after a Party
has withdrawn from this Agreement for any reason, including without limitation, due to
any conflict of interest which arises or becomes known to the withdrawing Party after the
Effective Date; adversity between the Parties or any other reason whatsoever based on this
Agreement or the cooperation and disclosure of Privileged Information hereunder.

The Parties confirm that there is no and shall not be deemed to be-any solicitor-client
relationship between counsel for the OPA and Ontario, nor any solicitor-client relationship
between counsel for Ontario and the OPA, as a result of any communications, sharing of
Privileged Information, cooperation or any other action taken in furtherance of the Parties’
common interests or under and in reliance upon this Agreement.

INJUNCTIVE RELIEF

17.

The Receiving Party acknowledges that disclosure of any Privileged Information to Third
Parties in breach of this Agreement will cause the Disclosing. Party to suffer irreparable
harm for which there is no adequate legal remedy. The Parties therefore agree that
immediate injunctive relief is an appropriate and necessary remedy for a breach or
threatened or anticipated breach of this Agreement.

NOTICE

18.

All notices and other communications between the Parties, unless otherwise speclﬁcally
provnded, shall be ifi writing and deemed to have been duly given when delivered in person
or telecopied or delivered by overnight courier, with postage prepaid, addréssed as follows:

To:  Ontario Power Authority

Attention: Michael Lyle, General Counsel:
120 Adelaide.Street West, Suite- 1600
Toronto, Ontario

M5H IT1
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Tel. No.: (416) 969-6035
Fax No.: (416) 967-1947
E-Mail: michael lyle@powerauthority.on.ca

To:  Her Majesty the Queen in Right of Ontario as Represented by the Minister-
of Energy
Attention: L

GENERAL PROVISIONS -

19.

20.

21.

22.

23.

24.

25.

26,

27.

This Agreement shall be construed in accordance with the laws of the Province of Ontario
and the Parties to this- Agreement irrevocably attorn to the jurisdiction of Ontario with
respect to any and all matters arising under this Agreement.

if any of the pr0v1310ns of this Agreement or portlons thereof should be determined to be

invalid, illegal or unenforceable in any respect; the validity, legality or enforceablllty of the
. ‘remammg provmlons shall not in any way | be affected or 1mpa1red thereby

Any failure of any Party to enforce any of the prov151ons of this ‘Agreement or to require
compliance with any of its terms at any time while this Agreement is in force shall in no
way affect the validity of this Agreement, or any part hereof, and shall not be deemed a
waiver of the right of such Party thereafier to enforce any and each such provisions.

Nothing contained in or done further to this Agreement shall be deemed either expressly or
by implication to create a duty of loyalty between any counsel and anyone other than the
client of that counsel.

This Agreement contains the entire understanding of the Parties with respect to the subject
matter hereof. There are no other oral understandings, terms, or conditions and neither
Party has relied upon any representation, express or implied, not contained in this
Agreement.

No change, amendment, or modification of this Agreement shall be valid or binding upon
the Parties hereto unless such change, amendment, or modification is in writing and duly
executed by both Parties hereto.

The headings contained in this Agreement are for convenience and reference only and in
no way define, describe, extend, or limit the scope or intent of this Agreement or the intent,
of any provision contained herein.

This Agreement shall enure to the benefit of and be binding upon the respective successors
and assigns of the Parties.

This Agreement may be signed in counterparts and by facsimile and all counterparts:
together shall constitute the Agreement.
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IN WITNESS ' WHEREOF, the Patties have executed this Agreement as of the date first set

forth above.
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ONTARIO POWER AUTHORITY

By:

Name:

Title:

HER-MAJESTY THE QUEEN IN RIGHT OF
ONTARIO' AS- REPRESENTED BY THE
MINISTER OF ENERGY.-

By:

Name:

Title:




Christine Lafleur

From: Susan Kennedy

Sent: Thursday, May 05, 2011 3: 54 PM

To:- - . -~ Robert Godhue : :

Subjeect: - - . . - FW:OPA-TCE- ; o -
Attachments: " OPA Litigation hold Ietter 20418319 1 DOC
Raobert,

Would you transfer the attached memo text (from and including "PLEASE READ THIS MEMORANDUM CAREFULLY”)
to OPA an OPA memo format — memo will be going out from Mike Lyle. Addressees: All membiers of the Executive Team
(except Mike), Brett Baker, Susan Kennedy, Shawn Cronkwright, Deborah Langelaan, M:chael Killeavy, Robert Godhue,
Nimi Visram.

It should be saved into:

L:\Corporate Legal Group Files\3 - ELECTRICITY RESOURCES\SOUTHWEST GTA (3-10016)\Contract Termination\Litigation
Hold Memorandum

Thanks,

Susan H. Kennedy
Director, CorporatefCommercial Law Group

From: Ivanoff, Paul [maiito:PIvanoff@osler.com]

Sent: April 8, 2011 12:44 PM

To: Michael Lyle

Cc: Sebastiano, Rocco; Susan Kennedy; Deborah Langelaan
Subject: OPA - TCE

Mike,

Attached is a draft memorandum prepared in connection with the retention of documents by the OPA respecting
the Oakville Generating Station matter. The memo references the obligation to retain documents and the
importance of preserving documents and records in light of anticipated legal proceedings. The memo is drafied
in a way that it can be copied to OPA letterhead and distributed by you internally within the OPA.

If you have any questions, please let me know.

Regards,
Paul

Paul lvanoff
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE

pivanoff@osler.com

Qsler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronta, Ontario, Canada M5X 188



This e-mail message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

te contenu du présent courriel est privilégié, confidentiel et
soumis & des droits d'auteur. || est interdit de 'utiliser ou
de le divulguer sans aulorisation.
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Memorandum Privileged & Confidential
To: Michael Lyle , Date: April 8, 2011
General Counsel '
Ontario Power Authority

c: Rocco Sebastiano

From: Paul A. Ivanoff _ Tel: (416) 862-4223

Subject: TransCanada Energy Ltd. Oakville Generating Matter No: 1126205
Station, Southwest GTA CES Contract— Document
Retention & Preservation

Note: The following memorandum should be copied onto Ontario Power Authority law group
letterhead before dissemination and should include a banner stating “Privileged and
Confidential”.

PLEASE READ THIS MEMORANDUM CAREFULLY

Please be advised that Ontario Power Authority (“OPA™) reasonably anticipates the possibility of
legal proceedings in relation to matters involving TransCanada Energy Ltd. and the Oakville
Generating Station, Southwest GTA project (the “OGS Project”).

As such, all documents and records (both electronic and paper) that relate to the anticipated or
pending litigation must be retained until any such proceedings are finally concluded.

As a recipient of this memo, you are required to preserve all documents and records pertaining to

the OGS Project, as more clearly described below.

Preservation of Records Relating to Litigation -

To assist the OPA in meeting its documentary discovery obligations, in the event that OPA is
named as a party in legal proceedings in matters relating to the OGS Project, it is important that
you preserve all documents and records that relate in any way, directly or indirectly, to this
matter.

A party to litigation is required to disclose the existence of every document relating to any matter
in issue in the legal proceedings that is or has been in the party’s possession, control or power,

- whether or-not privilege is claimed in respect of a document.

© LEGAL L0AS39.1-
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As such, in order to ensure that the OPA meets its obligations and in order to assist the OPA in
legal proceedings, documents and records that relate in any way, directly or indirectly, to the
OGS Project should be clearly identified so as to avoid inadvertent destruction and should be
kept in a secure location.

Documents Which Must Be Disclosed — “Relevance”

You should be aware that relevancy is a legal consideration and that it is not your job to
determine what documents in your possession, control or power are in fact relevant. In that
regard, you should not attempt when gathering documents to determine what documents you
believe are relevant or covered by any form of privilege. At this time, it is important that all
documents relating to the OGS Project be preserved.

“Documents” includes all Paper, Computer and Electronic Records and Information

“Documents” required to be disclosed are defined broadly and mclude ‘paper records (such as
letters and notes), any data and information in electronic form (such as emails and computerized
account records), manuals, business records, sound recordings, videotapes, photographs, charts,
graphs, maps, plans, surveys, and books of accounting, Note that this is not an exhaustive list —
any record, data and information in any format must be preserved.

An important part of document preservation is to consider electronic records - including
electronic versions of documents as well as documents which may only exist electronically and
data which may only exist in computer files and records.

As well as preserving all paper documents at your desk and filing cabinets, steps must be taken
to preserve all electronic and computerized documents and records. This includes information
stored in servers, computers, laptops, palm pilots, blackberries, and cell phones.

IT Personnel

It is imperative that IT personnel preserve the OPA’s e-mail server, back-up tapes and the
computer hard drives of all those employees who might reasonably be in possession of
documents and records relating in any way directly or indirectly to the OGS Project or issues
raised in anticipated or pending legal proceedings. Even if back-up tapes are not readily
accessible and will not be reviewed at this juncture, they must be preserved so that in the event
there is a need to review those back-up tapes, they will be available.

The General Issues

While all documents relating directly or indirectly to the OGS Project must be preserved, it may
be helpful for you to know that, in broad terms, the following issues may be relevant in the
anticipated or pending litigation:

1. the procurement and administration of the CES Contract between the OPA and TCE;

LEGAL_1:20418519.1
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2. h OPA’S placnisiz analysis of the needs in Soutiwest GTA:
3. the communications between the OPA and the Government relating to the OGS;
4. the Minister of Energy’s decision and announcment that the OGS will not proceed;

Please ensure that all documents relating to the OGS Project, including those documents relating
to the general issues outlined above are appropriately segregated and preserved.

If you have any questions or concerns, please contact the OPA law group at (416) 969-6035.

- LEGAL_i:20418319.1



- Sentr

Chnstl e La_‘ our. L .','._;."[._

' ‘f_'_Robert Godhige " o

"rl.-'.\'From AT :
Thursday, May 05, 2011 4 13 PM T

“Tor.

o o Susan Kennedy
| Subject: - Y RE: OPASTCE : e
) 'Attachments o " TCE Document Retentlon Memo doc '

From: Susan Kennedy
Sent: May 5, 2011 3:54 PM
To: Robert Godhue
Subject: FW: OPA - TCE

Robert,

Would you transfer the attached memo tfext (from and including “PLEASE READ THIS MEMORANDUM CAREFULLY?”)
to OPA an OPA memo format — memo will be going out from Mike Lyle. Addressees: All members of the Executive Team
(except Mike), Brett Baker, Susan Kennedy, Shawn Cronkwright, Deborah Langelaan, Michael Killeavy, Robert Godhue,
Nimi Visram.

It should be saved into:

L:\Corporate Legal Group Files\3 - ELECTRICITY RESOURCES\SOUTHWEST GTA (3-10016)\Contract Termination\lLitigation
Hold Memorandum

Thanks,

Susan H. Kennedy
Director, Corporate/Commercial Law Group

From: Ivanoff, Paul [(mailto:PIvanoff@osler.com]

Sent: April 8, 2011 12:44 PM

To: Michael Lyle

Cc: Sebastiano, Rocco; Susan Kennedy; Deborah Langeiaan
Subject: OPA - TCE

- Mike,

Attached is a draft memorandum prepared in connection with the retention of documents by the OPA respecting
the Oakville Generating Station matter. The memo references the obligation to retain documents and the
importance of preserving documents and records in light of anticipated legal proceedings. The memo is drafted
in a way that it can be copied to OPA letterhead and distributed by you internally within the OPA.

If you have any questions, please let me know.

Regards,
Paul

X

Paul vanoff” *
Paltr_lef L



416.862.4223 DIRECT
416.862.6666 FACSIMILE -

pivanoff@oster.com .

Osler, Hoskin & Harcouri LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada MSX 1B8

[l

This e-mail message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentiel et
soumis a des droits d'auteur. |l est interdit de |'utiliser ou
de le divulguer sans autorisation.

ek T 4 # &



May 30,2012 :

ONTARIO

MEMO TO: Colin Andersen, Kristin Jenkins, Andrew Pride, JoAnne Butler, Amir
Shalaby, Kim Marshall, Brett Baker, Susan Kennedy, Shawn Cronkwright, Deborah
Langelaan, Michael Killeavy, Robert Godhue, Nimi Visram

FROM: Michael Lyle

RE: TransCanada Energy Lid. Qakville Generating Station, Southwest GTA CES
Contract— Document Retention & Preservation

PLEASE READ THIS MEMORANDUM CAREFULLY

Please be advised that Ontario Power Authority (“OPA”) reasonably anticipates the possibility of
legal proceedings in relation to matters involving TransCanada Energy Ltd. and the Oakville
Generating Station, Southwest GTA project (the “OGS Project™).

As such, all documents and records (both electronic and paper) that relate to the anticipated or
pending litigation must be retained until any such proceedings are finally concluded.

As a recipient of this memo, you are required to preserve all documents and records pertaining to

the OGS Project. as more clearly described below.

Preservation of Records Relating to Litigation

To assist the OPA in meeting its documentary discovery obligations, in the event that OPA is
named as a party in legal proceedings in matters relating to the OGS Project, it is important that
you preserve all documents and records that relate in any way, directly or indirectly, to this

matter.

!

A party to litigation is required to disclose the existence of every document relating to any matter
in issue in the legal proceedings that is or has been in the party’s possession, control or power,
whether or not privilege is claimed in respect of a document.

As such, in order to ensure that the OPA meets its obligations and in order to assist the OPA in
legal proceedings, documents and records that relate in any way, directly or indirectly, to the
OGS Project should be clearly identified so as to avoid inadvertent destruction and should be
kept in a secure location.

Documents Which Must Be Disclosed - “Relevance”.

You should be aware that relevancy is a legal consideration and that it is not your job to
determine what documents in your possession, control or power are in fact relevant. In that
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POWER AUTHORITY

regard, you should not atterpt when gathering documents.to deferming w]:iat_d@hmeﬁts’ you
believe are relevant or covered by any form of privilege. At this time, it is important that all
documents relating to the OGS Project be preserved.

“Documents? includes all Paper, Computer and Electronic Records and Information,

“Documents” required to be disclosed are defined broadly and include paper records (such as
letters and notes), any data and information in electronic form (such as emails and computerized
account records), manuals, business records, sound recordings, videotapes, photographs, charts,
graphs, maps, plans, surveys, and books of accounting. Note that this is not an exhaustive list —
any record, data and information in any format must be preserved.

-An important part of document preservation ‘is to comsider electronic records - including
electronic versions of documents as well as documents which may only exist electronically and
data which may only exist in computer files and records.

As well as preserving all paper documents at your desk and filing cabinets, steps must be taken
to preserve all electronic and computerized documents and records. This includes information
stored in servers, computers, laptops, palm pilots, blackberries, and cell phones.

IT Personnel

It is imperative that IT personnel preserve the OPA’s e-mail server, back-up tapes and the
computer hard drives of all those employees who might reasonably be in possession of
documents and records relating in any way directly or indirectly to the OGS Project or issues
raised in anticipated or pending legal proceedings. Even if back-up tapes are not readily
accessible and will not be reviewed at this juncture, they must be preserved so that in the event
there is a need to review those back-up tapes, they will be available.

The General Issues

While all documents relating directly or indirectly to the OGS Project must be preserved, it may
be helpful for you to know that, in broad terms, the following issues may be relevant in the
anticipated or pending litigation:

1. the procurement and administration of the CESV Contract between the OPA and TCE;

2. the OPA’s planning analysis of the needs in Southwest GTA;

3. the communications between the OPA and the Government relating to the OGS;

4. the Minister of Energy’s decision and announcement that the OGS will not proceed;

Please ensure that all documents relating to the OGS Project, including those documents relating
to the general issues outlined above are appropriately segregated and preserved.



. If you have any qusstions or conceiis. please Contact the OPA law group'at (416) 969-6035;



Christine_ Lafle

Draft thlgatlon - o
“TCE Document Retentlon ‘Memo. doc; OPA - TCE '

T Attachments

Importance: High

Draft memo (from you) attached for your review and comment and Paul’s original email attached for reference.

Susan H. Kennedy

Director, Corporate/Commercial Law Group
Ontario Power Authority

T: 416-869-6054

F: 416-969-6383

E: susan.kennedy@powerautharity.on.ca




MEMO TO: Colin Andersen, Kristin Jenkins, Andrew Pride, JoAnne Butler, Amir
Shalaby, Kim Marshall Breit Baker, Susan Kennedy, Shawn Cronkwright, Deborah
Langelaan, Michael Killeavy, Robert Godhue, Nimi Visram, Aaron Cheng, John Zych,
Sarah Diebel

FROM: Michael Lyle

RE: TransCanada Energy Ltd. Oakville Generating Station, Southwest GTA CES
Contract—Document Retention & Preservation

PLEASE READ THIS MEMORANDUM CAREFULLY

Please be advised that Ontario Power Authority (*OPA”) reasonably anticipates the possibility of
legal proceedings in relation to matters involving TransCanada Energy Ltd. and the Oakville
Generating Station, Southwest GTA project (the “OGS Project”).

As such, all documents and records (both electronic and paper) that relate to the anticipated or
pending litigation must be retained until any such proceedings are finally concluded.

As a recipient of this memo, you are required to preserve all documents and records pertanung o

the OGS Project. as more. clearly described below.

Preservation of Records Relating fo Litigation.

To assist the OPA in meeting its documentary discovery obligations, in the event that OPA is
named as a party in legal proceedings in mafters relating to the OGS Project, it is important that
you preserve all documents and records that relate in any way, directly or indirectly, to this
matter:

A party to litigation is required to disclose the existence of every document relating to any matter
~ in issue in the legal proceedings that is or has been in the party’s possession, control Or power,
whether or not privilege is claimed in respect of a document.

As such, in order to ensure that the OPA meets its obligations and in order to assist the OPA in
legal proceedings, documents and records that relate in any way, directly or indirectly, to the
OGS Project should be clearly identified so as to avoid inadvertent destruction and should be
kept in a secure location.




POWER AUTHORITY {_

Documents Which Must Be Disclosed = “Relevanee” *..

You should be aware that relevancy is a legal consideration and that it is not your job to
determine what documents in your possession, confrol or power are in fact relevant. In that
regard, you should not attempt when gathering documents to determine what documents. you
believe are relevant or covered by any form of privilege. At this time, it is important that all
documents relating to the OGS Project be preserved.

“Documents” includes all Paper, Computer and Electronic Records and Information,

“Documenis” required to be disclosed are defined broadly and include paper records (such as
letters and notes), any data and information in electronic form (such as emails and computerized
account records), manuals, business records, sound recordings, videotapes, photographs, charts,
graphs, maps, plans, surveys, and books of accounting. Note that this is not an exhaustive list —
any record, data and information in any format must be preserved.

An important part of document preservation is to comsider electronic records - including
electronic versions of documents as well as documents which may only exist electronically and
data which may only exist in computer files and records.

As well as preserving all paper documents at your desk and filing cabinets, steps must be taken
to preserve all electronic and computerized documents and records. This includes information
stored in servers, computers, laptops, palm pilots, blackberries, and cell phones.

IT Eersopnel

It is imperative that IT personnel preserve the OPA’s e-mail server, back-up tapes and the
computer hard drives of all those employees who might reasonably be in possession of
documents and records relating in any way directly or indirectly to the OGS Project or issues
raised in anticipated or pending legal proceedings. Even if back-up tapes are not readily
accessible and will not be reviewed at this juncture, they must be preserved so that in the event
there is a need to review those back-up tapes, they will be available.

The General Issues

While all documents relating directly or indirectly to the OGS Project must be preserved, it may
be helpful for you to know that, in broad terms, the following issues may be relevant in the
anticipated or pending litigation:

1. the procurement and administration of the CES Contract between the OPA and TCE;

2. the OPA’s planning analysis of the needs in Southwest GTA;

3. the communications between the OPA and the Government relating to the OGS;

4. the Minister of Energy’s decision and announcement that the OGS will not proceed;



L -.‘:-'P"Ieasq;._ensﬁfe thatalldocumentsrelatmgtothe OGS P_rb'j'é:_ct, ihcluding ';hoé"é ;docﬁr'fi_éﬁ"'[éi'rclatmg": LT

to the general issues outlined above are appropriately segregated and preserved.
If you have any questions or concerns, please contact either:
Michael Lyle: at extension 6035, or

Susan Kennedy: extension 6054



'Chrlstme "Lafleur

i From' s 'lvanoff Paul [F’Ivanoff@osler com]

Td"

- Sent? B Frlday, April 08, 201‘1 1244 PM
e Michael Lyle - R e
SrGer s ,_'_-;._';Sebasuano Rocco, Susan Kennedy, Deborah Langelaa R
* Subject: "~ OPA-TCE -
Attachments: OPA Litigation hold letter 20418319_1 DOC
Mike,

Attached is a draft memorandum prepared in connection with the retention of documents by the OPA respecting
the Oakville Generating Station matter. The memo references the obligation to retain documents and the
importance of preserving documents and records in light of anticipated legal proceedings. The memo is drafted
in a way that it can be copied to OPA letterhead and distributed by you internally within the OPA.

If you have any questions, please let me know.

Regards,
Paul

&l

" Paul vanoff
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE

pivanofi@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Can_ada M5X 188

[x]

This e-mail message is privileged, confidential and subject fo
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du prasent courriel est privilégié, confidentiel et
soumis & des droits d"auteur. Il est interdit de l'utiliser ou
de le divulguer sans autetisation.
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Memorandum Privileged & Confidential

To: Michael Lyle ' Date: April 8, 2011
General Counsel
Ontario Power Authority

¢: Roceo Sebastiano

From: Paul A. Ivanoff Tel: (416) 362-4223

Subject: TransCanada Energy Ltd. Oakville Generating Matter No: 1126205
. Station, Southwest GTA CES Contract— Document
Retention & Preservation

Note: The following memorandum should be copied onto Ontario Power Authority law group
letterhead before dissemination and should include a banmer stating “Privileged and
Confidential”.

PLEASE READ THIS MEMORANDUM CAREFULLY

Please be advised that Ontario Power Authority (“OPA”) reasonably anticipates the possibility of
legal proceedings in relation to matters involving TransCanada Energy Ltd. and the Oakville
Generating Station, Southwest GTA project (the “OGS Project™).

As such, all documents and records (both electronic and paper) that relate to the anticipated or
pending litigation must be retained until any such proceedings are finally concluded.

As a recipient of this memo, you are required to preserve all documents and records pertaining to

the OGS Project, as more clearly described below.

Preservation of Records Relating to Litigation -

To assist the OPA in meeting its documentary discovery obligations, in the event that OPA is
named as a party in legal proceedings in matters relating to the OGS Project, it is important that
you preserve all documents and records that relate in any way, directly or indirectly, to this
matter.

A party to litigation is required to disclose the existence of every document relating to any matter
in issue in the legal proceedings that is or has been in the party’s possessmn, controI Or power,
whether or not pnvﬂege is claimed in respect ofa document : _

FlAelar Ao



Draft & Privileged

As such, in order to ensure that the OPA meets its obligations and in order to assist the OPA in
legal proceedings, documents and records that relate in any way, directly or indirectly, to the
OGS Project should be clearly identified so as to avoid inadvertent destruction and should be
kept in a secure location.

Documents Which Must Be Disdosed — “Relevance”

You should be aware that relevancy is a legal consideration and that it is not your _]Ob to
determine what documents in your possession, control or power are in fact relevant. In that
regard, you should not aftempt when gathering documents to determine what documents you
believe are relevant or covered by any form of privilege. At this time, it is important that all
documents relating to the OGS Project be preserved.

“Documents” includes all Pa_tpe_r. Compute_r a_nd Electronic Records and Infprmation

“Documents” required to be disclosed are defined broadly and include paper records (such as
letters and notes), any data and information in electronic form (such as émails and cornputerized
account records), manuals, business records, sound recordings, videotapes, photographs, charts,
graphs, maps, plans, surveys, and books of accounting. Note that this is not an exhaustive list -
any record, data and information in any format must be preserved.

An important part of document preservation is to consider electronic records - including
electronic versions of documents as well as documents which may only exist electronically and
data which may only exist in computer files and records.

As well as preserving all paper documents at your desk and filing cabinets, steps must be taken
to preserve all electronic and computerized documents and records. This includes information
stored in servers, computers, laptops, palm pilots, blackberries, and cell phones.

IT Personnel

It is imperative that IT personnel preserve the OPA’s e-mail server, back-up tapes and the
computer hard drives of all those employees who might reasonably be in possession of
documents and records relating in any way directly or indirectly to the OGS Project or issues
raised in anticipated or pending legal proceedings. Even if back-up tapes are not readily
accessible and will not be reviewed at this juncture, they must be preserved so that in the event
there is a need to review those back-up tapes, they will be available.

The General Issues

While all documents relating directly or indirectly to the OGS Project must be preserved, it may
be helpful for you to know that, in broad terms, the following issues may be relevant in the
anticipated or pending litigation:

1. the procurement and administration of the CES Contract between the OPA and TCE;

LEGAL_1:20418319.1



2. the OPA splanmng ana1y51s of the needs in Southwest GTA, o
3. the communications between the OPA and the Government relating to the OGS;
4, the Minister of Energy’s decision and announcment that the OGS will not proceed;

Please ensure that all documents relating to the OGS Project, including those documents relating
to the general issues outlined above are appropriately segregated and preserved.

If vou have any questions or concerns, please contact the QPA law group at (418) 969-6035.

Dratt & I’rivileged

- LEGAL; 1:20418319.3;



?T’c’:hnistiﬁfe‘ Léf.l_é'ifl

y :-_JoAnne Butler

From , Sl

Sent R . Friday, May 06, 2011 8 58 AM

To: - R _Michael Kllleavy, Susan Kennedy ;
“Ce: .+ 7ol < DeborahLangelaan:c o ' e
Subject: ' ‘ RE: TCE Matter - 18 May 2011 BOD Update REVISED

| am good with this-and plan to send on with'an ER package after lunch unless | hear any objections...thanks...
JCB

JoAnne C. Butler -
Vice President, Electricity Resources
Ontario Power Authority.

120 Adelaide Street West, Suite 1600
Toronte, Ontario M5H 1T1

416-969-6005 Tel
416-969-6071 Fax,
joanne. butler@powerauthority.on.ca

From: Michael Killeavy

Sent: Jueves, 05 de Mayo de 2011 03:35 p.m.

To: Susan Kennedy

Cc: JoAnne Butler; Deborah Langelaan

Subject: TCE Matter - 18 May 2011 BOD Update - REVISED

Importance: High

#£* PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION ***

Attached please find a revised copy of the proposed Board update presentation. |incorporated some suggestions Deb
had.

Michae! Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

MS5H 1T1

416-969-6288

416-520-9788 {CELL)

416-967-1947 (FAX}



‘_To ro nto, Onta rlo
'“.‘_M5,,_1Ti
4162965:6288
-416- 520-9788 (CELI.)
416-967-1947 (FAX}

From: JoAnne Butler

Sent: May 5, 2011 12:33 PM

To: Michael Killeavy; Deborah Langelaan; Kristin Jenkins

Cc: Manuela - Moellenkamp -

Subject. Communications Matertal for- TCPL Marketv:ew Conference next week

As you know, | will be speaking at a TransCanada event next week. Here are my slides with speaking notes and
socme general backup comments below.

If anyone asks about the costs or where we are on OGS, | wili say:
“TransCanada and the OPA are currently discussing the disposition of the SWGTA contract. Costs,
if any, associated with the disposition of the SWGTA contract are undetermined af this time.”

.If possible, we’d prefer to avoid delivering.the second sentence as it has the potential to Jead to .
further questions about the quantum and nature of costs that it is referring to. It would be better-
to. wrap up the question with “Right now, ’m not in a position to say anything further on that
front.”

If anyone asks about the KWCG project, I will say: (Kristin, I couldn’t find that email with the
background info....can you resend it to me? Thanks...) ,

“The government believes that gas-fired generation will continue to be a safe and secure part of Ontario’s
elecmczty system Our updated Long-Term Energy PIan mdtcates that we do neerl a plcmt in this area. While

We- would advnse the deletlon of the last sentence_as any reference to optlons being considered with
TCE may contravene the CA that is in place.

In general, I can say: '

“OPA and TCE have a long standing, positive working relationship which has benefited rate payers
through the development and delivery of clean, cost effective power. TCE owns and operates Halton
Hills Generating Station, has 56% interest in Portlands Generating Station and is a major investor in
Bruce Power”.

We’re ok with this.

Please advise me of any concerns that you might have with this material from a legal or communications
standpoint. Thanks....

JCB

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontarie M5H 1T1

416-969-6005 Tel.
416-969-6071 Fax.
joanne.butfer@powerauthority.on.ca



Elliot
S

Elliot Smith
Associate

416.862.6435 DIRECT
416.862.6666 FACSIMILE

esmith@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Torou_'lto_.. Ontario, Canada M5X 1B8

(X

From: Michael Killeavy [maitto:Michiael.Killeavy@powerauthority.on.ca]
Sent: Thursday, May 05, 2011 12:41 PM
To: Ivanoff, Paul; Sebastiano, Rocco; Smith, Elliot; Susan Kennedy

Cc: Deborah Langelaan
Subject: FW: Communications Material for TCPL Marketview Conference next week

kokx PRIVILEGED AND CONFIDENTIAL— PREPARED IN CONTEMPLATION OF LITIGATION ***

Do you have any comments on the proposed answers to the questions (below) and content of the slide
presentation (attached)?’

Michae! Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

. 120 Adelaide Street'West; Suite 1600, .




o ",copynght Any unauthorlz d use or dISCI

Le ontenu du présent courtiel est pmnle ié, conf dentle[ et
soumis 4 des droits d'auteur. 1l est interdit de ['utifiser ou
de le divulguer sans autorisation.




. Chiristine Lafleu

Mtchael-’Kllleavy
Monday, May 09; 20‘11 12 51 PM S

_ Ivanoff; Paul’; ‘Sebastlano, _Rocco' 'Smlth Elllo ,Sus

o Cer s L s JoAnne Butler; Deborah Langetaan; Ronak Mozayyan
' Subject ST " TCE Matter = OPA Response to TCE Ltr of 29 April 2011 ...

Attachments: OPA Lir to TCE 9@ May 2011 - CA REVISIONS.docx
Impdrtance: High

*¥* PRIVILEGED AND CONFIDENTIAL ~PREPARED IN CONTEMPLATION OF LITIGATION ***

Colin Andersen reviewed the draft letter and had suggested a few minor changes, which are incorporated into the
attached version. Al changes are in blackline. Can you please review these changes and let me know if you are
comfortable with them?

Thanks,
Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority.

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 {FAX)




PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE

May xx4, 2011
Dear Alex:

We acknowledge receipt of your letter dated April 29, 2011 (the “April 29 Letter”). We
have reviewed it in detail and we are very disappointed that it does not contain any
materials revisions to your settlement proposal dated March- 10, 2011 (“Original
Settlement Proposal™), which we advised TCE was unacceptable to the OPA. The April
29 Letter serves only to confirm and amplify the Original Settlement Proposal. Indeed,
your estimated capital expenditure (“CAPEX”™) for the “Potential Project” (as such term
is defined in the Memorandum of Understanding dated December 21, 2010) is in excess
of $600 million, once gas and electrical interconnection costs are taken into account. We
cannot reconcile this CAPEX with our own estimates for such a plant.

In an effort to better understand the April 29 Letter we have the following questlons
which seek clarification on some of the matters raised in your letter

1. Can you please clarify the Annual Average Contract Capacity (“AACC”) and the
Season 3 Contract Capacity used in the TCE financial modeling for the Potential
Project? We are in receipt from you of the revised Schedule B to the proposed
Implementation Aagreement, dated 24 February 2011, which indicates seasonal
contract capacities of 510.0 MW, 481.5 MW, 455.9 MW and 475.0 MW. This
yields an Annual Average Contract Capacity of 480.6 MW. The April 29 Letter
states that an Annual Average Contract Capacity of 481 MW is higher than what
can be achieved by the gas turbines, which is 450 MW. Furthermore, the April 29
Letter also states that the maximum Season 3 Confract Capacity that can be
achieved is 427 MW. '

2. Please clarify what is included in the 2009 and 2010 CAPEX amounts for the

Potential Project detailed in TCE’s 15 March 2011 financing model assumptions

- shared with JoAnne Butler. These amounts total $42 million. We beheve that
_ these amounts may actually be OGS sunk costs." Is this correct?

3. Please clarify TCE’s cost of capital used in its ﬁ_na.ncial model for the Potential
Project, including how the cost of capital is arrived at (i.e., the proportion and cost
of both the debt and equity).

4. Please clarify the-NRRIF used in your financial mode! for the Potential Project.
The April 29 Letter refers to a 50% NRRIF, however, in the March 15, 2011

......




financing model assumptions shared with J oAnne Butler, TCE indicated 20% was
beingused. . . - . o S

. 2’5. - Can you please specify your concerns about testing ramp rates. for the Potential
Project? Although this is not included in the Peaking Generation form of contract,
the ramp rate is an important attribute of a peaking project and therefore, we
_consider it necessary to have a methodology in any contract for the Potential
Project to confirm that the ramp rate requirement is satisfied throughout the term
of the contract.

F6.The April 29 Letter states that TCE has shared its cash flow model with the OPA.
We believe that what this is referring to is the pro forma income statement for the
Oakville Generation Station, not a cash flow model where modeling assumptions
and calculations are disclosed. Can you please share the actual cash flow model
with us?

While we work to better understand our differences in terms of financial parameters for
any Potential Project, I have requested that our commercial team move this file to our
legal counsel, who will be contacting your legal counsel to commence discussions on
terms of reference for an arbitration of our dispute.

Sincerely,

Colin Andersen

LEGAL_1:20556i6L.3



_t'i'he;'ftaﬂe

Sent e “"Monday, May 09,2011 1: 33 PM-*

Ty

R ; _'-"A:_Mlchael Kllleavy, Ivanoff, Paul; Sebast:ano Rocco, Susan Kennedy-'
'ZC{:: T .- JoAnne Butler; Deborah Langelaan Ronak Mozayyan o
" Subject: _ RE: TCE Maltter - OPA Résponse to TCE Lir of 29 April 2011

These changes look ok to us.

Elliot

Elliot Smith
Associate

416.862.6435 DIRECT
416.862.6666 FACSIMILE

esmith@osler.com

Osler, Hoskin & Marcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8

(&

From: Michael Killeavy {mailto:Michael Killeavy@powerauthority.on.cal
Sent: Monday, May 09, 2011 12:51 PM

To: Ivanoff, Paul; Sebastiano, Rocco; Smith, Elliot; Susan Kennedy
Cc: JoAnne Butler; Deborah Langelaan; Ronak Mozayyan

Subject: TCE Matter - OPA Response to TCE Ltr of 29 April 2011 ..
Importance: High

**% PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION #***

Colin Andersen reviewed the draft letter and had suggested a few minor changes, which are incorporated into
the attached version. Al changes are in blackline. Can you please review these changes and let me know if you
are comfortable with them?

Thanks,
Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-62823

416-520-9788 (CELL)

416:967-1947 (FAX)



This e-mail message is privileged, confidential and subject to
copyright. Any unzuthorized use or disclosure is prohibited. -

Le contenu du présent courriel est privilegié, confidentie] et
soumis & des droits d'auteur. I] est interdit de I'utiliser ou
de le divulguer sans autorisation.




Mlchaei Kll!eavy e g
: " “Monday, May 09, 2011 5 13PM ' S
.To: o "ESmlth@osIer com'; 'P[vanoﬁ’@osler com’; 'RSebastlano@osler com
..Ceiir oo JoAnne Bitter; Deborah Langelaan; Ronak Mozayyan - 7
'Subject 7" " Re: TCE Matter - OPA Résponsé to TCE Lir of 29 April 2011

'Sent

Susan Kennedy

*** Privileged and Confidential - Prepared in Contemplation of Litigaﬁon *hk

Thanks Elliot.

Deb's finalized the letter and it's with Colin for his signature. It's possible that it will be sent tomorrow. | will keep you
posted. Once it's sent you can contact TCE counsel to discuss terms of reference for the arbitration.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)
416-968-6071 (fax)

416-520-9788 (cell}

Michael.killeavy@powerauthority.on.ca

From: Smith, Elliot [mailta:ESmith@osler.com]
~ Sent: Monday, May 09, 2011 01:33 PM
To: Michael Killeavy; Ivanoff, Paul <PIvanoff@osler.com>; Sebastlano,. Rocco <RSebastiano@osler.com>; Susan
Kennedy _
" Cc: JoAnne Butler; Deborah Langelaan; Ronak Mozayyan
Subject: RE: TCE Matter - OPA Response to TCE Ltr of 29 April 2011 ...

These changes look ok to us.
Elliot

]

Elliot Smith
Associate

416.862.6435 DIRECT
416.862.6666 -‘FACSIMILE

esmith@osler.com

Osler, Hoskin & Harcourt LLP'

Box 50, 1 First Cariadian Place
Torento, Ontario, Canada M5X 188 °




From: Michael Killeavy [mailto:Michael.Killeawy
Sent: Monday, May 09, 2011 12:51 PM

To: Ivanoff, Paul; Sebastiano, Rocco; Smith, Elliot; Susan Kennedy
Cc: JoAnne Butler; Deborah Langelaan; Ronak Mozayyan

Subject: TCE Matter - OPA Response to TCE Lir of 29 Aprit 2011 ...
Importance: High

**¥ PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION ***

Colin Andersen reviewed the draft letter and had suggested a few minor changes, which are incorporated into
the attached version. Al changes are in blackline. Can you please review these changes and let me know if you
are comfortable with them?

Thanks,
Michael

Michael Killeavy, LL.B., MiBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

This e-mail message is privileged, confidential and subiect to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentiel at
soumis & des droiis d"auteur. [l est interdit de I'ufiliser ou
de le divulguer sans autorisation.




| é:_;'Chrlstlne Laﬂeur.‘ B

':'5""From R Mlchael Kiileavy R

Sentr o : S Tuesday, May 10, 2011 10: 02 AM - . :
V. To: ,'_' ©. . 'Sebastiano, Rocco'; 'vanoff, Paul’; 'Srith; Ell|ot Susan Kennedy
L Cer e EL L JoAnné Butlér; Deborah Langelaan; Ronak Mozayyan Mlchael Lyle
" Subject: o FW: Letter from Colin Andersen -

Attachments: Letter Pourbaix response to Apr 29 May 9 2011.pdf

importance: High

*%* PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION ***

The letter to Alex Pourbaix of TCE was sent. You may now contact TCE counsel to discuss the terms of reference for the
arbitration.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-569-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

From: Irene Mauricette On Behalf Of Colin Andersen
Sent: May 10, 2011 9:58 AM

To: 'Alex Pourbaix (alex pourbaix@transcanada.com)’
Cc: Michael Killeavy

Subject: Letter from Colin Andersen

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE

Hi Alex - the enclosed letter from Colin Andersen is in response to yours of April 29, 2011 — original to follow by mail -
thanks —Irene Mauricette on behalf of Colin Andersen.

Irene Mauricefte
Executive Assistant to
The Chief Executive Officer

Ontarto Power Authority
120 Adelaide Street West, Suite 1600
Toronto ON M5H 1T1

Direct: 416 969 6010
FAX: 416 969 6380
Email: ireng.mauricette@powerauthority.on.ca

Web: www.powerauthority.on.ca



PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE
May 9, 2011

M. Alex Pourbaix

President, Energy & Qil Pipelines -
TransCanada Corpordtion

450 — 1 Street, SW

Calgary, Alberta

T2P 5H1 "

Dear Al :

We acknowledge receipt of your letter dated April 29, 2011 (the “April 29 Letter”).. We have reviewed it in
detail and we are very disappointed that it does not contain any material revisions to your settlement proposal -
dated March 10, 2011 (“Original Settlement Proposal”), which we advised TCE was unacceptable to the -
OPA. The April 29 Letter serves only to confirm and amplify the Original Settlement. Proposal Indeed,
your estimated capital expenditure (“CAPEX™) for. the “Potential Project” (as such term is defined in the:
Memorandum of Understanding. dated December 21, 2010) is in excess: of $600 million, once gas and
electrical interconnection costs are taken into account. We carnot reconcile this CAPEX with our. own
estimates for such a plant.

In an effort to better understand the April 29 Letter, we have the following questions which seek clarification.
on some of the matters raised in your letter:

1. Can you please clarify the Annual Average Contract Capacity (“AACC”) and the Season 3 Contract -
Capacity used in the TCE financial modeling for the Potential Project? We are-in receipt from you of'
. the revised Schedule B to the proposed Implementation Agreement; dated 24 February 2011, which
indicates seasonal contract capacities of 510.0 MW, .481.5 MW, 455.9 MW-and 475.0 MW This
yields an Annual Average Contract Capaclty of 480.6 MW, The April 29 Letter states that an Annual
Average Contract Capacity: of 481 MW is higher than what can be achieved by. the- gas turbines;
" which is 450 MW. Furthermore, the-April 29 Letter. also states that the maximum Season 3 Contract.
Capacity that can be achleved is 427 MW o ‘

2; Please clarify what:is mcluded in the 2009 and 2010 CAPEX: amounts- for. thé Potential- Project -
detailed in TCE”s 15 Mérch.2011 financing model assumptions: shared with JoAnne Butler. These.
amounts total $42 million. We believe that these amounts may actually be: OGS sunk costs;. Is this

correct?

3. Please clarify TCE’s cost ‘of capital used in its financial model. for-the Potential Project; including.
how the cost of capital is arrived at (i.e., the proportion and cost of both the debt and equity).

wwwbnwefauthontyunca EE



Ontario Power Authority

4 Please clanfy the NRRIF used in your ﬁnanc1a1 model for the Potentlal Pro;cct. The Apnl 29 Letter :
refers to a 50% NRRIF, however, in the March 15, 2011 ﬁnancmg model assumptlons shared w1th‘ .
" JoAnne Butler, TCE indicated 20% was bemg used:- ‘ s

5. Can you please specify your concerns about testing ramp rates for.the Potential Project? Although
this is not included in the Peaking Generation formof contract, the ramp rate is an important attribute
of a peaking project and therefore,-we consider it necessary to have a methodology in any contract for
the-Potential Project to confirm that the-ramp rate-requirement is satisfied. throughout the term of the-
contract.

6. The April 29 Letter states that TCE has shared its cash flow model: with the OPA. We believe that
what this is referring to is the pro forma income statement for the Oakville Generation Station, not a
cash flow model where modeling assumptions and calculations are disclosed. Can you please share-
the actual cash flow model with us?

While we work to better- understand our differences in terms of financial parameters for any Potential
Project, 1 have requested that our commercial team move this file to our legal counsel, who will be

contacting. your legal counsel to commence discussions: on terms of reference for an arbitration of our
dispute. =

Sincerely,

Gl o S

Colin Andersen
Chief Executive Officer



_ : ._..;MIC ael Kil eavy, Deborah Langelaan John Zych Susan KennedyJ Robert Godhue Nim:.,.
I S T Vlsram Sarah Diebel; Aaron Cheng s
Subject: TCE Potentlal Litigation

Attachments: TCE Document Retention Memo.doc

Please see the attached memo with respect to the potential litigation with TCE and the need to preserve records relating
to that potential litigation. Please read this document carefully. We would be happy to answer any questions that you
might have.

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

Fax:. 416.969.6383

Email: michael.lyle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient{s) above and may contain information that is privileged, confidential
and/or exempl from disclosure under applicable taw. If you are not the intended recipient(s), any dissemination, distribution or capying of this e-mail message or
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately
and delete this e-mail message




MEMO TO: Colin Andersen, Kristin Jenkins, Andrew Pride, JoAnne Butler, Amir
Shalaby, Kim Marshall, Brett Baker, Susan Kennedy, Shawn Cronkwright, Deborah

L angelaan, Michael Killeavy, Robert Godhue, Nimi Visram, Aaron Cheng, John Zych,
Sarah Diebel

FROM: Michael Lyle

RE: TransCanada Energy Ltd. Oakville Generating Station, Southwest GTA CES
Contract—Document Retention & Preservation

PLEASE READ THIS MEMORANDUM CAREFULLY

Please be advised that Ontario Power Authority (“OPA™) reasonably anticipates the possibility of
legal proceedings in relation to matters involving TransCanada Energy Ltd. and the Oakville
Generating Station, Southwest GTA project (the “OGS Project”).

As such, all documents and records (both electronic and paper) that relate to the anticipated or
pending litigation must be retained until any such proceedings are finally concluded.

As a recipient of this memo. you are required to preserve all documents and records pertaining to.

the OGS Project, as more clearly described below.

Preservation of Records Relating to Litigation

To assist the OPA in meeting its documentary discovery obligations, in the event that OPA is

named as a party in legal proceedings in matters relating to the OGS Project, it is important that
you preserve all documents and records that relate in any way, directly or mdlrectly, to this
matter :

A party to litigation is required to disclose the existence of every document relating to any matter
in issue in the legal proceedings that is or has been in the party’s possession, control or power
Whether or fot privilege is claimed in respéct of a document.

As such, in order to ensure that the OPA meets its obligations and in order to assist the OPA in
legal proceedings, documents and records that relate in any way, directly or indirectly, to the
OGS Project should be clearly identified so as to avoid inadvertent destruction and should be
kept in a secure location.




" oNTARIOf?.

POWER AUT HORI'I'Y

‘Documents _Whlch Must Be D1sclosed . '“ReleVance_’l’” o

You should be aware that relevancy is a legal consideration and that it is not your job to
determine what documents in your possession, control or power are in fact relevant. In that
regard, you should not attempt when gathering documents to determine what documents you
believe are relevant or covered by any form of privilege. At this time, it is important that all
documents relating to the OGS Project be preserved. '

“Documents” includes all Paper, Computer and Flectronic Records and Information..

“Documents” required to be disclosed are defined broadly and include paper records (such as
letters and notes), any data and information in electronic form (such as emails and computerized
account records), manuals, business records, sound recordings, videotapes, photographs, charts,
graphs, maps, plans, surveys, and books of accounting. Note that this is not an exhaustive hst -
any record, data and information in any format must be preserved

An important part of document preservation is to consider electronic records - including
electronic versions of documents as well as documents which may only exist electronically and
data which may only exist in computer files and records.

As well as preserving all paper documents at your desk and filing cabinets, steps must be faken
to preserve all electronic and computerized documents and records. This includes information
stored in servers, computers, laptops, palm pilots, blackberries, and cell phones.

IT Pers 'o_nnel

It is imperative that IT personnel preserve the OPA’s e-mail server, back-up tapes and the
computer hard drives of all those employees who might reasonably be in possession of
documents and records relating in any way directly or indirectly to the OGS Project or issues
raised in anticipated or pending legal proceedings. Even if back-up tapes are not readily
accessible and will not be reviewed at this juncture, they must be preserved so that in the event
there is a need to review those back-up tapes, they will be available.

The General Issues

While all documents relating directly or indirectly to the OGS Project must be preserved, it may
be helpful for you to know that, in broad terms, the following issues may be relevant in the
anticipated or pending litigation:

1. the procurement and administration of the CES Contract between the OPA and TCE;

2. the OPA’s planning analysis of the needs in Southwest GTA;

3. the commur_lications between the OPA and the Government relating to the OGS;

4, the Minister of Energy’s decision and announcement that the OGS will not proceed;



to the general issues outlined ebove are api:vropﬁately segregated and preserved
If you have any questions or concerns, please contact either:
Michael Lyle: at extension 6035, or

Susan Kennedy: extension 6054




Susan; Kennedy

-_,__-Michael Lyte; Kim Marshall
"RE: TCE Potential Ltt:gatlon

We'll set up a quick meeting with you to go through the requirements. The SharePoint platform established f © oAl
be used as a secure portal for the application.

.Thanks,
Aaron

Aaron Cheng

Director; Information Technology
Ontario Power Authority
416-969-6345"

From: Michael Lyle

Sent: May-10-11 2:03 PM

To: Kim Marshall; Terry Gabriele; Elizabeth Squissato; Aaron Cheng
Subject: Re: TCE Potential Litigation

Yes as first point of contact.

From: Kim Marshall

Sent: Tuesday, May 10, 2011 01.53 PM

To: Terry Gabriele; Elizabeth Squissato; Aaron Cheng
Cc: Michael Lyle

Subject: FW: TCE Potential Litigation

Terry, Elizabeth and Aaron - fyi.

Aaron, not sure you have been looped into the IT requirements here but if not we need to speak with Susan quickly |
think. By cc to mike — susan the right person? thx

" Kimberly Marshall

Vice President, Business Strategies & Soluticns
Ontario Power Authority

120 Adelaide Street West

Suite 1600

Toronto, Ontario M5H 1T1

. Phone: 416-969-6232
Celi: 416-545-7202

E-Mail: kim.marshall@powerauthority.on.ca

Fax: 416-967-1947

Visit our Website: www.powerauthority.on.ca.

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential
andfor exempt from disclosure under applicable [aw. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please nolify the sender immediately
and delete this e-mail message.

From: Michael Lyle 7
. Sentr Tiesday; May:10, 2011 1:24 PM -
To: Colin-Andersen; JoAnne: Butler; Amir-Shalaby;: Kristin-Jenkins; Kim-Marshall; Brett'Baker; Michael Killeavy; Deborah-.



‘Langelaan, John Zycn Susan Kennedy, Robert Godhue Ntmn Vlsram Sarah Dlebei Aaron Cheng v
_Subject TCE Pot tlal Littgation' S ’ -

Please see the attached memo ‘with respect to the potentlal Iltlgatlon w1th TCE and the need o preserve records reiatmg ‘
.to that potentlal_ htlgatlon Please read thls document carefu[ly We would be happy © answer any questlons that vou
. might have L B : : : :

Mlchael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

Fax: 416.969.6383

Email: michael.lvle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or
any files transmitted with-it-is strictly prohibited: If you-have received this messagein emor; or are-not the named recipient(s),-please nofify the sender immediately
and delete this e-mail message




Ivanoff Paul [Plvanoff@osler com]
 Tuesday, May 10, 2011 244 PM
*- Michael Killeavy -

- Susan Kennedy; Smith, Eliiot

" JoAnne Butler; Deborah Langelaan Ronak Mozayyan .Mlchael Lyle Sebastlano Rocco

Subject: RE: Letter from Colin Andersen [Privileged and Confidentiai]

As an update, a call has been placed to TCE’s counsel. He was out of the office at the time and a message has

been left to return the call.
We’ll let you know once we hear from him.
Regards,

PaalTvanof ™"
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE

pivancff@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontarlo, Canada M5X 1B8

£

From: Michael Killeavy [mailto:Michael.Killea owerauthority.on.ca
Sent: Tuesday, May 10, 2011 10:02 AM

To: Sebastiano, Rocco; Ivanoff, Paul; Smith, Elliot; Susan Kennedy
Cc: JoAnne Butler: Deborah Langelaan; Ronak Mozayyan; Michael Lyle
Subject: FW: Letter from Colin Andersen -
Importance: High

*** PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION ***

The letter to Alex Pourbaix of TCE was sent. You may now contact TCE counsel to discuss the terms of reference for the

arbitration.

Michael Killeavy, LL.B., MBA, P.Eng.

Director, Contract Management

Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

MS5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)



From: Irene Mauncette On Behalf Of Colln Andersen

Sent: May 10 2011 9: 58A i o
To: 'Alex Pourbalx (alex ourbalx transca
Cc: Michael Killeavy o
Subject: Letter from Colm Andersen '

PR!VILEGED CONFIDENTIAL AND WiTHOUT PREJUDICE

Hi Alex - the enclosed letter from Colin Andersen is in respense to yours of April 29, 2011 = original to follow by mail —
thanks - Irene Mauricette on behalf of Colin Andersen.

Irene Mauricette
Execulive Assistant to
The Chief Executive Officer

Ontario Power Authority
120 Adelaide Street West, Suite 1600
Toronta ON MSH 1T1

Direct: 416 969 6010
FAX: 416 969 6380
Email: irene.mauricette@powerauthority.on.ca

Web: www.powerauthority.on.ca

4

This e-mail message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentie] et
soumis 2 des droits d'auteur. 11 est interdit de ['utiliser ou
de le divulguer sans autorisation.




" Mickael Lyle '
Tuésday, May 10; 2011 5 22 PM ‘ '
.. OPA Executive; Brett Baker M:chael Killeavy, Deborah Langelaan .
- Susan Kennedy : il :
" TCE "~

Privileged

Just spoke to Paul Ivanoff from Oslers. He spoke to TCE litigation counsel about arbitration. As expected, they see
arbitration terms of reference as having three key elements:

1. Crown, OPA and TCE are all parties to the arbitration.
2. Arbitration starts from premise that OPA is liable to pay TCE for its economic loss (despite contract and

challenges that plant was facing).
3. There is no restriction on TCE bidding on other work.

Perhaps we could discuss this further at ETM tomorrow.

Michael Lyle

General Counsel and Vice President
Legal, Aboriginail & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct; 416-969-6035

Fax: 416.969.6383

Email: michael.lvle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or
any files transmitted with it is strictly prohibited. If you have received this message in eror, or are not the named recipient(s), please notify the sender immediately

and delete this e-mail message




- Christine Laf eur..

' "'From

_ CoTE X __Calwell;' Carolyn (ME[) [Carolyn Caiwell@ontano ca]
:-;_Sent T +Wednesday, May11 2011 4 18 PM , , o
Tow S riTEeT -Sdsan Kennedy o ' ' X
’::_";'Subject: ST RE OPA - TCE [inleged and Conﬁdentla[]

Susan,

Thank you for sending the revised document. The changes look fine. The only remaining issue from my perspective is
the provision for injunctive relief, which is contrary to section 14 of the Proceedings Against the Crown Act. With the
rermoval of paragraph 17 in the Agreement, | will recommend that the Minister execute the agreement.

As a practical matter (and | have not yet ascertained anyone’s preference in this regard), it may be easier to get the
Deputy to sign. Would you have.any objections if we proceeded in that way? The Deputy‘s authority to sign agreements.
is set out in the Minisiry of Energy and Infrastructure Act.

Carolyn

Carolyn Calwell

A/Deputy Director

Ministry of Energy & Ministry of Infrastructure
Legal Services Branch

Ministry of the Attorney General

777 Bay Street, Suite 425

Toronto ON M5G 2ES

416.212.5409

From: Susan Kennedy [mailto:Susan.Kennedy@powerauthority.on.ca
Sent: May 5, 2011 3:45 PM

To: Calwell, Carolyn (MEI)

Subject: FW: OPA - TCE [Privileged and Confidential]

Carolyn,

See attached. Let me know if it works for you (1 have forwarded the contact info over to Oslers, so it will get picked up in
next/final version).

Susan H. Kennedy.
Director, Corporate/Commercial Law Group

" From: Ivanoff, Paul [mailto:PIvanoff@osler.com]
Sent: May 3, 2011 8:25 AM

To: Susan Kennedy
" Cc: Michael Lyle; JoAnne Butler; Michael Kilieavy; Deborah Langelaan; Sebastiano, Rocco

Subject: OPA - TCE [Privileged and Confidential]

Susan,

Attached is a revised draft Cooperation and Common Interest Privilege Agreement between the OPA and Her
Majesty the Queen in right of Ontario as represented by the Minister of Energy along with a blackline
highlighting the revisions. The main changes are as follows:

- April 1st has been inserted as the Effective Date.. Note that paragraph #4 provides that: *“To the extent that
_exchanges of anﬂeged Informatlon have been made prior to entermg into thlS Agreement itis the Parties®

1



‘ mtentlon that all such exchances be Sle_] ect to the terms of thls Agreement as 1f they had occurred after the it _

Effect1ve Date

- the deﬁmtton of "’Tthd Party’ has been snnphﬁed

- the deﬁmtlon of “Party’ has been rev1sed so as to remove the word “afﬁhates SRR, = 3

Note that for paragraph #18, we will need to add the contact information for Ontario. Let me know once you

hear back from counsel on that front.

If you would like to discuss further, pleaee give me a call,

=

Paul Ivanoff
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE

pivanoff@osler.com

Osler, Hoskin & Harcourt LLP
Box &0, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8

]

This e-mail message is privileged, confidential and subject to
copyright. Any unauthorized usa or disclosure is prohibited.

Le contenu du présent courriel est privilégie, confidentiel et
soumis & des droits d'auteur. [l est interdit de l'utiliser ou
de le divulguer sans autorisation.




Fw: OI?A;-,‘_-"_i_'_Cg:fPri_\}iirége’ | and cohﬂdeﬁt_iéi]

See below re first comment.

I'll follow-up on the signing authority. (Minister versus Deputy Minister) end of things.

- From: Calwell, Carclyn (MEI) [mailto:Carolyn.Calwell@ontaric.ca]
Sent: Wednesday, May 11, 2011 04:18 PM

To: Susan Kennedy

Subject: RE: OPA - TCE [Privileged and Confi dentlal]

Susan,

Thank you for sending the revised document. The changes look fine. The only remaining issue from my perspective is:
the provision for Injunctive relief, which is-contrary to section 14 of the Froceedings Against the Crown Act. With the.
removal of paragraph 17 in the Agreement, | will recommend that the Minister execute the agreement.

As a practical matter (and | have not yet ascertained anyone’s preference in this regard), it may be easier to get the
Deputy to sign. Would you have any objections if we proceeded in that way‘? The Deputy’s authority to sign agreements
is-set out in the Ministry of Energy and Infrastructure Act. :

Carolyn

Carolyn Calwell

AfDeputy Director

Ministry of Energy & Ministry of infrastructure
Legal Services Branch

Ministry of the Attorney General

777 Bay Street, Suite 425

Toronto ON  M5G 2E5

416.212.5409

From: Susan Kennedy [mailto:Susan.Kennedy@powerauthority.on.ca] -
Sent: May 5, 2011 3:45 PM ’

To: Calwell, Carolyn (MEI} .

Subject: FW: OPA - TCE [Privileged and Confidential]

Carolyn,

See attached. Let me know if it works for you (| have forwarded the contact info over to Oslers, so it will get picked up in
nextfinal version).

" Susan H. Kennedy
Director; Corporate/Commercial Law Group

From: Ivanoff, Paul [maiito:PIvanoff@osler.com]
Sent: May 3, 2011 8:25 AM

To: Susan Kennedy

Cc: Michael Lyle; JoAnne Butler; Michael Killeavy; Deborah Langelaan;. Sebastiano, Rocco
Subjéct:. OPA - TCE [Privileged and Confidential] )



Attached isa rewsed draft Cooperatwn and Common Interest anﬂege Agreement between the OPA and Her 'V'j:, s
Majesty the Queen in right of Ontario as represented by the Mmlster of Energy along Wlth a blacklme

hlghhghtmg the revisions. The main changes are as follows

- April 1st has been inserted as the Effective Date. Note that paragraph #4 provides that: “To the extent that
exchanges of Privileged Information have been made prior to entering into this Agreement; it is the Parties’
intention that all such exchanges be subject to the terms of this Agreement as if they had occurred after the

Effective Date.”

- the definition of “Third Party” has been simplified.

- the definition of “Party™ has been revised so as to remove the word “affiliates™.

Note that for paragraph #18, we will need to add the contact information for Ontario. Let me know once you

hear back from counsel on that front.

If you would like to discuss fmjther, ptease give me a call.

Bl

Paul Ivanoff
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE

pivanofi@osler.com

QOsler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 188

5

This e-malil message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prehibited.

Le contenu du présent courriel est privilégié, confidentiel et
soumis & des droits d'auteuvr. |l est interdit de l'utiliser cu
de le divulguer sans autarisation.




+ vanoff; Paul-[PIvanoff@osler com]
‘Wednesday, - May 11, 2011 13 PM
- Susan Kennedy -

-""‘-F-"Subject X

7_--_RE OPA-TCE [Prwdeged and Confdent;ai] L g IR P R
- - Attachments: " #20420450v6_LEGAL" 1+ v6 'Common Interest Prlwlege reement, OPA.DOC;" "~~~ =7 -
WSComparison_#20420450v5_LEGAL_1_ - v5 Common Interest Privilege Agreement,
QOPA-#20420450v6_LEGAL__1_ - v6 Common Interest Privilege Agreement, OPA.PDF
Susan, '

I have revised the Cooperation and Common Interest Privilege Agreement to address the Crown’s comment
regarding injunctive relief. I note that Section 14 of the Proceedings Against the Crown Act contemplates that
declaratory relief may be sought in lieu of an injunction. The text of that section is as follows:

No injunction or specific performance against Crown

14. (1) Where in a proceeding against the Crown any relief is sought that might, in a proceeding
between persons, be granted by way of injunction or specific performance, the court shall not, as
against the Crown, grant an injunction or make an order for specific performance, but in lieu thereof
may make an order declaratory of the rights of the parties.

Limitation on injunctions and orders against Crown servants

(2) The court shall not in any proceeding grant an injunction or make an order against a servant
of the Crown if the effect of granting the injunction or making the order would be to give any relief
against the Crown that could not have been obtained in a proceeding against the Crown, but in lieu
thereof may make an order declaratory of the rights of the parties. R.S.0. 1990, c. P.27, s. 14.

With that in mind, I suggest that we propose to the Crown that we revise the “Injunctive Relief” section (i.e.
Section 17) to provide for “Declaratory Relief” instead of “Injunctive Relief”. They are not immune froma -
declaratory order. The attached version of the Agreement reflects the change.

Please contact me if you would like to discuss.

Regards,
Paul

=

Paul Tvanoff
Pariner.

416.862.4223 DIRECT
416.862.6666 FACSIMILE
pivanoff@osler.com

QOsler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronta, Ontario, Canada M5X 1B8

]




From:. Susan Kennedy [mallto Susan Kennec[y@powerauthorlty on. ca]
Sent: Wednesday, May.11; 2011 4 26 PM .
To: Ivanoff, Paul-

Subject: Pw: OPA - TCE [Priwleged and Conﬁdenhai]

See below re F rst comment

1"l follow-up on the signing authority {Minister versus Deputy Minister) end of things.

From: Caiwell, Carolyn (MEI) [mailto:Caroiyn.Calwell@ontario.ca)
Sent: Wednesday, May 11, 2011 04:18 PM

To: Susan Kennedy

Subject: RE: OPA - TCE [Privileged and Confidential]

Susan,

Thank you for sending the revised document. The changes look fine. The only remaining issue from my perspective is
the provision for injunctive relief, which is contrary to section 14 of the Proceedings Against the Crown Act. With the
removal of paragraph 17 in the Agreement, | will recommend that the Minister execute the agreement.

As a practical matter {and | have not yet ascertained anyone’s preference in this regard), it may be easier to get the
Deputy to sign. Would you have any objections if we proceeded in that way? The Deputy’s authority to sign agreements
is set out in the Ministry of Energy and Infrastructure Act.

Carolyn

Carolyn Calwell

AfDeputy Director

Ministry of Energy & Ministry of Infrastructure
Legal Services Branch

Ministry of the Attorney General

777 Bay Street, Suite 425

Toronto ON M5G 2ES

416.212.5409

From: Susan Kennedy [mailto:Susan. Kennedy@powerauthority.on.ca]
Sent: May 5, 2011 3:45 PM

To: Calwell, Carolyn (MEI)

Subject: FW: OPA - TCE [Privileged and Confidential]

Carolyn,

See attached. Let me know if it works for you (I have forwarded the contact info over to Oslers, so it will get picked up in
nextffinal version).

Susan H. Kennedy
Director, CorporatefCommercial Law Group

From: Ivanoff, Paul {mailto:PIvanoff@osler.com)

Sent: May 3, 2011 8:25 AM

To: Susan Kennedy

Cc: Michael Lyle; JoAnne Butler; Michael Killeavy; Deborah Langelaan; Sebastiano, Rocco
Subject: OPA - TCE [Privileged and Confidential]

Susan,



thhhghtmg the rewsxons The'rria"'.= changes are as follows

__ LA oril lst has been mserted as’ the Effectlve Date Note that paragraph #4 prowdes that “To the extent that -

exchanges of anﬂeged Inforfnation have been made prior 1o etitering-into. this’ Agreement it is the Parties” "
" intention that all siich exchanges be subject to the terms of this Agreement as if they had occurred after the'

Effective Date.”

- the definition of “Third Party” has been simplified.

- the definition of “Party™ has been revised so as to remove the word “affiliates™.

Note that for paragraph #18, we will need to add the contact information for Ontario. Let me know once you
hear back from counsel on that front.

If you would like to discuss further, please give me a call.

Paul fvanoff
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE
pivanoff@osler.com

Qsler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
T_oronto. Ontario, Canada M5X 1B8

B

This e-mall message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilegié, confidentiel et
soumis a des droits d’auteur. H est interdit de ['utiliser ou
" de le divulguer sans autorisation.




COOPERATIE)N AND

e '-__\_.COMMON INTEREST PRIVILEGE AGREEMENT

THIS AGREEMENT is effective as of the 1¥ day of April, 2011 (the “Effective Date”).

BETWEEN:
ONTARIO POWER AUTHORITY
(“OPA”)'
-and -
HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO AS
REPRESENTED BY THE MINISTER OF ENERGY
(“ONTARIO”)
RECITALS:

A. The OPA and TransCanada Energy Ltd. (“TCE”) entered into the Southwest GTA Clean
Energy Supply Contract dated as of October 9, 2009 (the “SWGTA Contract”).

‘B. The OPA and Ontario have concluded that, in connection with the threatened claims and
potential litigation by TCE relating to the SWGTA Contract, legal and factual issues
could arise with respect to which they have common interests and joint or compatible
defences.

C. The OPA: and Ontario have undertaken, and will undertake, factual, legal and other
research, and are of the opinion that it is in their best interest to exchange information,
pool their individual work product and cooperate in a joint defence effort.

D. Cooperation in-such a joint defence effort will necessarily involve the exchange of
confidential information as well as information which is otherwise privileged such as,
amongst others, solicitor/client communication and/or communications made and
materials obtained or prepared in contemplation of litigation.

E. In light of their common interest, and the fact that litigation by TCE against the OPA and
Ontario is anticipated, OPA and Ontario wish to proceed cooperatively in the preparation
of joint or compatible defences, and by this Agreement seek to document their mutual
intention and agreement that nejther OPA nor Ontario shall suffer any waiver or loss of
privilege as a result of disclosure to each other of their Privileged Information (as defined

leged & Contidential
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below) or as a result of thelr cooperation in the preparatlon of pos1t10ns responses and
defences to the Clanns (as defined below) ' :

AGREEMENT 3

In consideration of the promises and the mutual covenants and agreements herein, the Parties
agree as follows:

DEFINITIONS

1. In the foregoing Recitals and in this Agreement, the following terms have the meanings
set forth in this Section: '

(a)

)
©

(d)

LEGAL_1:20420450.6

Privileged & Confidential

“Claims™ means any and all claims made or filed by TCE relating to, arising out
of, or in connection with the SWGTA Coniract, and any and all arbitration,
mediation, or litigation that arises ouf of any and all such claims.

“Effective Date” means the effective date as defined above

“‘Part:les” means the OPA and Ontano and for the purpose of giving effect to this
Agreement, includes their legal counsel, agents, consultants and experts.

“Privileged Information” means information and commumnications, whether
written or electronically recorded, in respect of the preparation of positions,
responses and defences to the Claims which are or would be otherwise in law
privileged and protected from disclosure or production to Third Parties made
between OPA (or its employees, legal counsel, agents, consultants, experts or-any
other person or enfity acting on OPA’s behalf) and Ontario (or its employees,
legal counsel, agents, consultants, experts or any other person or entity acting on
Ontario’s behalf), including but not limited to:

()  information and communications contained in documents, memoranda,
correspondence, drafts, notes, reports, factual summaries, transcripts;

(i)  communications between counsel, or counsel and clients including their
employees, consultants, board members or advisors;

(iif)  any joint or several interview of prospective witnesses, and summaries or
reports thereof;

(iv)  any analyses, document binders, files, compilations or databases;

(v)  the sharing or exchange via any media, including but not limited to
electronic media;

(vi)  theories, impressions, analyses, legal research, or legal opinions;

(vil)  communications to and from experts, and documentation relating to or

setting out expert commentary and opinion; and



Privi

e (e) U WTCE? fias the meamng deﬁned in paragraph A of the Rec1tals

leged & Contfidential

‘thvef' matenal-,: COmr_numcauons and mfonnahon wh1ch wouldf:‘;f"“' '
1se be protec d from;d1sclosure to Th1rd Patjes. - ; "

® “Third Party” or “Third Parties” means any person or entity that is not a Party.
Third Party includes TCE, their employees, agents, counsel, subcontractors,
consultants, experts, or any other person or entity acting on TCE’s behalf.

COMMON INTEREST OF THE PARTIES

The Parties have a common, joint, and mutual interest in the defence of the Claims, wish
to cooperate with each other in respect of the defence of the Claims, and due to the
anticipated litigation with TCE, wish to share between them Privileged Information
without risk of prejudice to or of waiver in whole or in part of their respective privileges
and rights to hold such Privileged Information protected from disclosure.

The Parties are under no obligation to share Privileged Information. However, from time
to time, either Party (the “Disclosing Party™) in its sole discretion may choose to share
Privileged Information with the other Party (the “Receiving Party™).

To the extent that exchanges of Privileged Information have been made prior to entering
into this Agreement, it is the Parties’ intention that all such exchanges be subject to the
terms of this Agreement as if they had occurred after the Effective Date.

The execution of this Agreement, the cooperation between the Parties in respect of the
defences to the Claims and the exchange of Privileged Information under this Agreement,
where the materials would otherwise be protected by law against disclosure by solicitor-
client (attorney client) privilege, litigation privilege, work product doctrine, without
prejudice privilege, or any other applicable rule of privilege or confidentiality:

(i)  are not intended to, do not and shall not constitute a waiver in whole or in
part in favour of any Third Party by either Party of any applicable
privilege or other rule of protection from disclosuré; and

(i)  will not be asserted at any time by either Party as a waiver of any such
privilege or other rule of protection from disclosure.

Disclosure of Privileged Information by the Receiving Party to Third Parties without the
prior written-consent of counsel for the Disclosing Party is expressly prohibited, unless
the disclosure is ordered by a court of competent jurisdiction or is otherwise required by
law. If disclosure of any Privileged Information is sought from a Receiving Party in any
arbitration, litigation or other legal proceedings, the Receiving Party [from whom
disclosure is sought] shall take all steps-necessary to preserve and invoke, to the fullest
extent possible, all applicable privileges, immunities and protections against disclosure,
and shall immediately provide written notice of such legal proceedings to the Disclosing
Party. The Receiving Party shall not voluntarily surrender or disclose the Privileged

" LEGAL 1204204506 - .
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. Information without first providing the Dlsclosmg Party a reasonable 0pportumty to .
o proteot 1ts interests before the apphcable court or arbItral tnbunal

- All of the anﬂeged Informatlon shall be preserved as conﬁdent1a1 and pnvﬂeged both

prior to resolution of all outstanding Claims and thereafter, and shall not be used for any
purpose other than the stated sole purpose of cooperation in the defence of the Claims.

Neither Party shall disclose to a Third Party the existence of this Agreement, nor its
terms, unless both Parties consent in writing or unless compelled by order of a court or
arbitral tribunal.

The Parties acknowledge and agree that their common interest in the defence of the
Claims and their intention that no waiver of privilege shall result from their exchange of
Privileged Information between them shall in no way be affected or deemed to be negated
in whole or in part by the existence now or in the future of any adversity between the
Parties relating to or arising out of the SWGTA Contract, whether in connection with the
Claims or otherwise, and that any such adversity shall not affect this Agreement.

COOPERATION

10.

The Parties Shall cooperate in respect of the defence of the Cla.xms, mciudmg prowdlng
access to information, materials and employees as may be reasonably necessary from
time to time, as the case may be, provided that each of the Parties reserves the right to
determine what information will be shared and under what circumstances, and no
obligation or duty to share any such information is created by this Agreement.

WITHDRAWAL

11.

12.

13.

14.

It is the intent of the Parties that this Agreement shall remain in effect until final
resolution of the Claims, either by litigation in a final, non-appealable judgment or
arbitral award or by a final negotiated settlement, whichever is later.

Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving
twenty (20) days advance written notice to the other Party, which 20 days is calculated
beginning on the day after the notice is received by a Party. For greater certainty,
withdrawal from this Agreement by a Party is not effective until the expiration of the 20
days’ notice period required by this provision.

Any withdrawal from this Agreement shall be prospective in effect only and the
withdrawing Party and any Privileged Information made available by or to the other Party
prior to that Party’s withdrawal shall continue to be governed by the temms of this
Agreement whether or not the Parties are, in any respect in relation to the SWGTA
Contract, adverse in interest. '

On or before the effective date of a withdrawal from this Agreement, the withdrawing
Party shall return to the Disclosing Party all Privileged Information received from the
Disclosing Party. In the case of copies, with the consent of the Disclosing Party, the
Receiving Party may destroy such copies in a secure manner, and confirm in writing to
the Disclosing Party that it has done so.

LEGAL_1:20420450.6
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16.

"""‘The Parues agree  that. ’[hlSl Agreement and the shanng of inlegedrlnformauon between - R

them shall not be used as a basis for a motion to disqualify a Party’s counsel (including
for certainty the Party’s counsel’s law firm and any partner or associate thereof) after a
Party has withdrawn from this Agreement for any reason, including without limitation,
due to any conflict of interest which arises or becomes known to the withdrawing Party
after the Effective Date, adversity between the Parties or any other reason whatsoever
based on this Agreement or the cooperation and disclosure of Privileged Information
hereunder.

The Parties confirm that there is no and shall not be deemed to be any solicitor-client
relationship between counsel for the OPA and Ontario, nor any solicitor-client
relationship between counsel for Ontario and the OPA, as a result of any
communications, sharing of Privileged Information, cooperation or any other action taken
in furtherance of the Parties’ common interests or under and in reliance upon this
Agreement.

DECLARATORY RELIEF

17.

The Receiving Party acknowledges that disclosure of any Privileged Information to Third
Parties in breach of this Agreement will cause the Disclosing Party to suffer irreparable
harm for which there is no adequate legal remedy. The Parties therefore agree that
immediate declaratory relief is an appropriate and necessary remedy for a.breach or
threatened or anticipated breach of this Agreement.

NOTICE

18.

All notices and other communications between the Parties, unless otherwise specifically
provided, shall be in writing and deemed to have been duly given when delivered in
person or telecopied or delivered by overnight courier, with postage prepaid, addressed as
follows:

To: Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, ON M5H 1T1

Attention: Michael Lyle, General Counsel
Tel. No.:  (416) 969-6035

Fax No.: (416) 967-1947
E-Mail: michael.lyle@powerauthority.on.ca

. LEGAL 1264304506 . e ST S e o
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e

To: Her Majesty the Queen in nght of Ontano as Represented by the Muuster.
. of Energy _ .

'.-.777 Biy Street, 4“‘ Floor, Smte 425 -
Toronto, ON MS5G 2E5

Attention: Halyna Perun, A/ Legal Director, Legal Services Branch
Ministries of Energy & Infrastructure

Tel. No.: (416) 325-6681
Fax No.: (416)325-1781
E-mail: halyna.perun2@ontario.ca

GENERAL PROVISIONS

19.

20.

21.

22,

23.

24.

25.

26.

This Agreement shall be construed in accordance with the laws of the Province of
Ontario and the Parties to this Agreement irrevocably attorn to the jurisdiction of Ontario
with respect to any and all matters arising under this Agreement

If any of the prowswns of this Agreement or portions thereof should be determlued to be
invalid, illegal or unenforceable in any respect, the validity, legality or enforceability of
the femaining provisions shall not in any way be affected or impaired thereby.

Any failure of any Party to enforce any of the provisions of this Agreement or to require
compliance with any of its terms at any time while this Agreement is in force shall in no
way affect the validity of this Agreement, or any part hereof, and shall not be deemed a
waiver of the right of such Party thereafter to enforce any and each such provisions.

Nothing contained in or done further to this Agreement shall be deemed either expressly
or by implication to create a duty of loyalty between any counsel and anyone other than
the client of that counsel.

This Agreement contains the entire understanding of the Parties with respect to the
subject matter hereof. There are no other oral understandings, terms, or conditions and
neither Party has relied upon any representation, express or 1mpl1ed not contained in this
Agreement.

No change, amendment, or modification of this Agreement shall be valid or binding upon
the Parties hereto unless such change, amendment, or modification is in writing and duly
executed by both Parties hereto.

The headings contained in this Agreement are for convenience and reference only and in
no way define, describe, extend, or limit the scope or intent of this Agreement or the
intent of any provision contained herein.

This Agreement shall enure to the benefit of and be binding upon the respective
successors and assigns of the Parties.

LEGAL_1:20420450.6



_2-’?.’_' Thls Agreement may be 31gned m c_ unterparts and by facsmule and all counterparts_-{..'
together shall const1tute the Agreement N SRR o Lo

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first
set forth above.

ONTARIO POWER AUTHORITY

-By:

Name:

Title:

HER MAJESTY THE QUEEN IN RIGHT OF
ONTARIO AS REPRESENTED BY THE
MINISTER OF ENERGY

By:

Name:

Title:

leged & Contidential
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COOPERATION ;_ N

C OMMON INTEREST PRIVILEGE AGREENIENT
THIS AGREEMENT is effective as of the-1% day of April, 2011 (the “Efféctive Date?).
BETWEEN:

ONTARIO POWER- AUTHORITY.
(“ OP Aa s)

-and -

HER MAJESTY THE QUEEN IN RIGHT' OF. ONTARIO.- AS-
REPRESENTED BY.-THE MINISTER OF ENERGY-
(“ONTARIO”)

RECITALS:-

A. The OPA and TransCanada Energy Ltd. (“TCE”) entered into the Southwest GTA Clean
Energy Supply Contract dated as of October 9, 2009 (the “SWGTA Contract™).

B. The OPA and Ontario have concluded that, in connection with the threatened claims and
potential litigation by TCE relating to the SWGTA Contract, legal and factual issues could
arise with respect to which they have common interests and joint or compatible defences..

C. The OPA and Ontario have undertaken, and will undertake; factual, legal and other
research, and are of the opinion that it is in their best interest to exchange information, pool
their individual work product and cooperate in a joint defence effort.:

D. Cooperation in such a joint: defence effort wiil necessarlly 1nvolve the- exchange of:
confidential information as:well. as information which is otherwise. privileged such as,.
amongst others; solicitor/client- communication and/or- communications: made- and:
materials obtained or prepared in. contemplaﬂon of litigation.

E. In light of their-common interest, and the fact:that litigation by TCE against-the. OPA and -
Ontario is anticipated, OPA: and Ontario wish to proceed cooperatively in the preparation
of joint: or compatible defences, and by this Agreement- seek: to document their- mutual
intention and agreement that-neithier: OPA nor:Ontario shall suffér: any waiver:or-loss-of-
privilege as a result of disclosure to eachi-other of their Privileged Information (as defined
below) or-as a result of their. cooperation:in the-preparation of:positions, responses and:
defences to the: Claims (as-defined below).

Privileged & Confidential
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_AGREEMENT
' consxderatlon of the promlses and the mutual covenants and agreements herem the Partles agree o
as follows:
DEFINITIONS
1. Intheforegoing Recitals-and in this-Agreement, the following terms have the meanings set
forth in this Section:

()  “Claims?” means any and all claims made or filed by TCE relating to, arising out of,
or. in connection with the SWGTA Contract, and any and all arbitration, mediation,
or litigation that arises out of any and all such claims.

(b)  “Effective Date” means the effective date as defined above.

()  “Parties” means the OPA and Ontario and, for-the purpose of giving effect to this
Agreement, 1ncludes thelr legal counsel agents consultants and experts

(@ “Prmleged Informatlon” means mformatlon and commumcatlons whether

written or electronically recorded, in respect of the preparation of positions,
responses and defences to the Claims which are or would be otherwise in law
privileged and protected from disclosure or- production to Third Parties made-
between OPA (or its employees, legal counsel, agents, consultants, experts or any
other person or entity acting on OPA’s behalf) and Ontario (or its employees, legal
counsel, agents, consultants, experts or any other person or entity acting. on
Ontario’s behalf), including but not limijted to:

(i) information and communications contained in documents, memoranda,
correspondence, drafts, notes, reports, factual summaries, transcripts;

(ii) communications between counsel, or counsel and clients including their
employees, consultants, board members or advisors;:

(iii)  any joint or several interview of prospective witnesses, and summaries or -
reports thereof;

(iv)  any analyses, document binders, files, cemp_ilations or databases;

(v)  the- sharing. or exchange via any media; inchiding- but. not limited to
electronic media;

(vi)- theories, impressions, analyses, legal research, or legal opinions;

(vi)  communications to and from experts, and documentation relating. to or

setting.out expert commentary and opinion; and

(viii)  any othier material, communications and information which would

otherwise be protected from disclosureto Third Parties:

LEGAL_1:20420450-520420450.6
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() “Third Party” or “Third Parties” meaiis any pérsot or entity that is not a Party.

Third Party includes TCE, their employees, agents; counsel, subcontractors,
consultants, experts; or any other person or entity acting.on. TCE’s-behalf.

COMMON INTEREST.OF THE PARTIES--

The Parties have-a common; joint, and mutual interest in the defence.of the Claimis; wish'to-
cooperate with each other in respect of the'defence of the Claims, and due to the anticipated:
litigation with TCE, wish to share between them Privileged Information without risk of
prejudice to or of waiver in whole or in part of their respective privileges and rights to hold.
such Privileged Information protected from disclosure.--

The Parties are-under no obligation to share Privileged Information. However, from time:
to time, either Party (the “Disclosing Party”) in its sole discretion may choose to share:
Privileged Informiation with the-other Party (the-“Receiving Party”)..

To the extent that-exchanges of Privileged Information have been made prior to entering.-
into this-Agreement, it is-the: Parties® intention that-all such exchanges be-subject to the-
terms of this Agreement as if they had occurred after the Effective Date..

The execution of this Agreement, the cooperation between the Parties in respect of the:
defences to the Claims and the-exchange of Privileged Information under-this -Agreement,
where- the materials would otherwise be: protected by law against disclosure by
solicitor-client (attorney client) privilege; litigation® privilege, -work product doctrine;
without prejudice-privilege, or any other applicable rule of privilege or confidentiality:

()  are notintended to, do not and shall not constitute a waiver in whole or.in
part in favour of any Third Party by either Party of any applicable privilege-
or other rule of protection from disclosure; and

(ii)  will not be asserted at any time by either Party as a waiver of any such
privilege or other rule of protection from disclosure.

Disclosure .of Privileged Information by the Receiving Party to. Third: Parties without the-
prior written consent of counsel for the Disclosing Party is expressly prohibited; unless the .
disclosure is ordered by a court of competent jurisdiction or is otherwise required by law.
If disclosure of -any Privileged Information is. sought- from a Receiving-Party. in-any.
arbitration, litigation - of- other legal proceedings;- the. Receiving- Party [from.whom:
disclosure:is- sought] shall take. all steps-necessary to preserve-and. invoke; to the fullest-
extent possible;: all-applicable: privileges; immunities-and protections against disclosure,
and shall immediately provide written notice of such legal proceedings to the-Disclosing:
Party. The-Receiving-Party shall. not voluntarily surrender: or- disclose the-Privileged-
Information without: first: providing: the - Disclosing. Party a.reasonable- opportunity to
protect its interests before the applicable court or-arbitral tribunal.
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. _4.“--’

~ All of the. Pr1v11eged Informatlon shall bc preserved as conﬁdentlal and prmleged both
 prior to resolution of all outstandmg Claims, and thereaﬂer ‘and shall niot be used for dny

purpose other than the stated sole purpose of cooperatlon in the defence of the Claims:

Neither Party shall disclose toa. Third Party the existcnce -of this Agrcement nor its terms;,

unless-both' Parties-consent-in writing or unless compelled by order-of:a:court or arbitral-
tribunal. -

. The Parties acknowledge and agree that their common interest in the:defénce of the Claims -

and theit intention that no waiver of privilege shall result-from their exchange:of Privileged
Informiation between them shall in no way be affected or deemed to benegated in whole or
in part by the existence now or in the future of any adversity between:the Parties relating to
or arising. out of the- SWGTA Contract, whether in connection. with the- Claims- or
otherwise; and that any such adversity shall not affect this Agreement.

COOPERATION

10.

11,

12,

13.

14.

The-Parties shall cooperate in respect of the defence of the Claims, including: providing -
access to informiation, materials and employees as may be reasonably necessary from time-
to time; as the case may be; provided that each of the Parties reserves the right:to determine
what information will be shared and under what circumstances; and no obligation or duty
to share any such information is created by this Agreement.

. WITHDRAWAL

It is the intent of the Parties that this Agreement shall remain in effect until final resolution
of the Claims, either by litigation in a final, non-appealable judgment or arbitral award or
by a final negotiated settlement, whichever is later.

Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving.
twenty (20) days advance written notice to the other Party, which 20 days is calculated
beginning on the day after the notice is received by a Party. For greater certainty,
withdrawal from this Agreement by a Party is not effective until the expiration of the 20

“days” notice period required by this provision.

Any. withdrawal from this Agreement shall be prospective: in effect only and the
withdrawing Party and any Privileged Information made available by or to the other Party
prior to that Party’s withdrawal shall continue to be governed by the terms of this
Agreement. whether or not the- Parties are,- in any respect -in relation to the-SWGTA
Contract adverse in interest.

On or-before the effective date of a withdrawal from this: Agreement; the withdrawing.
Party shall return to the Disclosing. Party ali Privileged Information received from the
Disclosing- Party. In the case-of copies, with the consent of the Disclosing. Party, the
Receiving Party may destroy such copies in a secure manner, and-confirm in writing to the
Disclosing Party that it has done so. '
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- The-’Partlefs-agree- that this Agreeme;;f_ and ,thé_-_ sharmgof ?fivnleged Infei'm‘afzieﬁ between

them shall not be used as a basis for 2 motion to disqualify a Party’s counsel (including for

“certainty the-Party’s-counsel’s law firmand any partner or associate thereof) after a Party -

has withdrawn fron: this Agreement for any reason, including. without limitation; due-to
any conflict of interest which arises or becomes known to the withdrawing Party after the -
Effective:Date; adversity between the-Parties or-any other reason whatsoever based onthis -
Agreement or the cooperation and disclosure of Privileged Information hereunder:-

The-Parties confirm that. there is no and-shail not-be-deemed to be-any solicitor-client .
relationship between counsel for the OPA and Ontario, nor-any solicitor-client relationship
between counsel for Ontario and the-OPA; as a result.of any communications, sharing of -
Privileged Information, cooperation or any other action taken in furtherance of the Parties
common interests-or under and in reliance - upon this Agreement.

17.

The RecelvmghParty acknowledges that disclosure of any Privileged Information to Third
Parties in’ breach of this Agreement will cause the: Disclosing Party to suffer irreparable
harm for which there is no adequate: legal remedy. The: Parties therefore: agree-that
immediate injunetivedeclaratory relief is an appropriate and necessary remedy for a breach
or threatened or-anticipated breach of this:Agreement;-

NOTICE

i8.

All notices-and other communications between the Parties; unless otherwise specifically
provided, shall be in writing-and deemed to have been duly given when delivered in person
or telecopied or delivered by overnight courier, with postage prepaid, addressed as follows:

To: Ontario Power Authority

120 Adelaide Street West, Suite-1600
Toronto, ON MSH IT1

Attention: Michael Lyle; General Counsel
Tel.No.:. (416) 969-6035"

FaxNo.: (416) 967-1947
E-Mail::  michael.lyle@powerauthority.on.ca. -
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' =_To Her Majesty the Queen in Rlﬂht of Ontarlo as Represented by the Mlmster
ST ofEnergy . e L :

777 Bay Street, 4™ Fioor, Suite 423
Toronto, ON MS5G 2E5"

Attention: Halyna Perun, A/ Legal Director; Legal Services-Branch"
Ministries of Energy & Inﬁ'astructure

Tel. No.: (416) 325:6681
FaxNo.: (416)325-1781
E-mail: halyna perun2(@ontario.ca

GENERAL PROVISIONS

19.

20.

21,

2.

23.

24,

25.

26.

This Agreement shall be construed in accordance with the laws of the Province of Ontario
and the: Parties to this Agreement irrevocably attorn to the: jurisdiction: of Ontario with
respect to any and all matters arising under this Agreement.

If any of the provisions of this Agreeméent or portions thereof should be-determined to be-
mvahd, illegal or unenforceable in any respect, the validity, legality or enforceability of the-

" rémaining provisions shall not in‘any way be affectéd or imipaired thereby.

Any failure of any Party to enforce any of the provisions of this Agreement or to require
compliance with any of its terms at any time while this Agreement is in force shall in no
way affect the validity of this Agreement, or any part hereof, and shall not be deemed a
waiver of the right of such Party thereafter to enforce any and each such provisions.

Nothing contained in or done further to this Agreement shall be deemed either expressly or
by implication to create a duty of loyalty between any counsel and anyone other than the
client of that counsel.

This Agreement contains the entire understanding of the Parties with respect to the subject
matter hercof. There are no other oral understandings; terms, or conditions and neither
Party has relied upon any representation, express or implied, not: contained - in this
Agreement.

No change; amendment, or modification of this Agreement shall be valid ‘or binding upon
the. Parties hereto unless such change, amendment, or modification is in writing.and duly
executed by both Parties hereto.

The headings contained in this Agreement are for convenience and reference only and in
no way define, describe, extend, or limit the scope or intent of this Agreement or the intent-
of any provision contained herein.

This Agreement shall enurs to the benefit of and be binding upon the respective successors
and assigns of the Parties.
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j‘ThlS Agreem it ay be 51gned in counterparts an by facsnmle an alI_' counterparts__g-,
y together shali'constltute the Agreement S LA RS T

IN WITNESS-WHEREOQF; the Parties have executed this Agreement as of the date first set.
forth above.-

ONTARIO POWER'AUTHORITY.:

By:

Name:

Title: -

HER: MAJESTY. THE QUEEN IN RIGHT OF
ONTARIO AS REPRESENTED BY THE
MINISTER OF ENERGY-

By:

Name:-

Title:

Privileged & Confidential



' Fnday, May’l3 2011 2 56 M

'Calwell, Caro[yn (MEN! z
e ST T FW: OPARTCE [Prnnleged and Confdentlai] o
e Attachments C o = T #20420450v6_ LEGAL- 1% v6 Common Interest Prlvﬂege Agreement OPA DOC
WSComparuson #20420450v5 _LEGAL_1_ - v5 Common Interest Privilege Agreement
OPA-#20420450v6_LEGAL_1_ - v6 Common Interest Privilege Agreement, OPA.PDF

Susan H. Kennedy
Director, Corporate/Commercial Law Group

From: Ivanoff, Paul {maiito:PIvanoff@osler.com]
Sent: May 11, 2011 6:13 PM

To: Susan Kennedy

Subject: RE: OPA - TCE [Priviteged and Confidential]

Susan,

I have revised the Cooperation and Common Interest Privilege Agreement to address the Crown’s comment
regarding injunctive relief. I note that Section 14 of the Proceedings Against the Crown Act contemplates that
declaratory relief may be sought in lieu of an injunction. The text of that section is as follows:

No injunction or speclﬁc performance against Crown

14. (1) Where in a proceeding against the Crown any relief is sought that might, in a proceeding
between persons, be granted by way of injunction or specific performance, the court shall not, as
against the Crown, grant an injunction or make an order for specific performance, but in lieu thereof
may make an order declaratory of the rights of the parties.

Limitation on injunctions and orders against Crown servants

{2) The court shall not in any proceeding grant an injunction or make an order against a servant
of the Crown if the effect of granting the injunction or making the order would be to give any relief
against the Crown that could not have been obtained in a proceeding against the Crown, but in lieu
thereof may make an order declaratory of the rights of the parties. R.S.0. 1990, c. P.27, s. 14.

With that in mind, I suggest that we propose to the Crown that we revise the “Injunctive Relief” section (i.e.
- Section 17) to provide for “Declaratory Relief” instead of “Injunctive Relief”. They are not immune from a
- declaratory order. The attached version of the Agreement reflects the change.

Please contact me if you would like-to discuss.

Regards,
Paul

E]

Paul Ivanoff-
- .Partner



- 416.862.4223 DIRECT " -
416.862.6666 FACSIMILE.,
pwanoff@osler com-

Osler, Hoskin & Harcou_rt_ LLp
Box 50, 1 First Canadian Place _
Toronto, Ontario, Canada M5X 1B8: ,

B

From: Susan Kennedy [mailto:Susan.Kennedy@powerauthority.on.ca]
Sent: Wednesday, May 11, 2011,.4:26 PM

To: Ivanoff, Paul

Subject: Fw: OPA - TCE [Privileged and Confidential]

See below re first comment.

I'lt follow-up on the signing authority (Minister versus Deputy Minister) end of things.

From: Calwell, Carolyn (MEI) [mailto:Carolyn.Calwell@ontario.ca]
Sent: Wednesday, May 11, 2011 04:18 PM

To: Susan Kennedy

Subject: RE: OPA - TCE [Privileged and Confidential] -

Susan,

Thank you for sending the revised document. The changes look fine. The only remaining issue from my perspective is
the provision for injunctive relief, whichi is contrary to section 14 of the Proceedings Against the Crown Act. With the
removal of paragraph 17 in the Agreement, | will recommend that the Minister execute the agreement.

Asa practtcal matter {(and | have not yet ascertained anyone’s preference in this regard), it may be easier to get the
Deputy to sign. Would you have any objections if we proceeded in that way'? The Deputy’s authority to sign agreements
is set out in the Ministry of Energy and Infrastructure Act.

Carolyn

Carolyn Calwell -

A/Deputy Director

Ministry of Energy & Ministry of Infrastructure
Legal Services Branch

Ministry of the Attorney General

777 Bay Street, Stite 425

Toronto ON  M5G ZE5

416.212.5409

From: Susan Kennedy [mailto:Susan.Kennedy@powerauthority.on.ca]
Sent: May 5, 2011 3:45 PM

To: Calwell, Carolyn (MET)

Subject: FW: OPA - TCE [Privileged and Confidentiai]

Carolyn,

See attached. Let me know if it works for you (I have forwarded the contact info over to Oslers, so it will get picked up in
nextffinal version).

Susan H. Kennedy



. .-~"Sent May 3 2011 '8:25" AM
.2 To:-Susan Kennedy™~ S

_g::_ Mlchael Lyle, JoAnne But]er M]chaef K]IIeavy, Deborah Langelaan, '
Iy _-:Subject OPA TCE [Prawleged and Conf‘ dentlal] B S

ebastiano, Rocco:

Susan,

Attached is a revised draft Cooperation and Common Interest Privilege Agreement between the OPA and Her
Majesty the Queen in right of Ontario as represented by the Minister of Energy along with a blackline
highlighting the revisions. The main changes are as follows:

- April 1st has been inserted as the Effective Date. Note that paragraph #4 provides that: “To the extent that

exchanges of Privileged Information have been made prior to entering into this Agreement, it is the Parties’
intention that all such exchanges be subject to the terms of this Agreement as if they had occurred after the

Effective Date.”
- the definition of “Third Party” has been simplified.

- the definition of “Party” has been revised so as to remove the word “affiliates™.

Note that for paragraph #18, we will need to add the contact information for Ontario. Let me know once you
hear back from counsel on that front.

If you would like to discuss further, please give me a call.

=N

Paul ivanoff
Partner
416.862.4223 DIRECT

416.862.6666 FACSIMILE
pivanoff@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toron_to. Ontario, Canada M5X 1B8

=

This e-mail message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilégis, confidentiel et
soumis & des dreits d'auteur. i est interdit de l'utiliser ou
de le divulguer sans autorisation.
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.COOPERATION_ A

COMMON ]_NTEREST PRIVILEGE AGREEMENT

THIS AGREEMENT is effective as of the 1% day of April, 2011 (the “Effective Date™).

BETWEEN:

A.

ONTARIO POWER AUTHORITY
(“OPA”)

-and -

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO AS
REPRESENTED BY THE MINISTER OF ENERGY
(“ONTARIO™)

RECITALS:

The OPA and TransCanada Energy Ltd. (“T'CE”) entered into the Southwest GTA. Clean
Energy Supply Contract dated as of October 9, 2009 (the “SWGTA Contract”™).

The OPA and Ontario have concluded that, in connection with the threatened claims and
potential litigation by TCE relating to the SWGTA Contract, legal and factual issues
could arise with respect to which they have common interests and joint or compatible
defences.

The OPA and Ontario have undertaken, and- will undertake, factual, legal and other
research, and are of the opinion that if is in their best interest to exchange information,
pool their individual work product and cooperate in a joint defence effort.

Cooperation- in such a joint defence effort will necessarily: involve the exchange of
confidential information as well as information which is otherwise privileged such as,
amongst others, solicitor/client. communication and/or communications made and
materials obtained or prepared in contemplation of litigation,

In light of their common interest, and the fact that litigation by TCE against the OPA and
Ontario is anticipated, OPA and Ontario wish to proceed cooperatively in the preparation
of joint or compatible defences, and by this Agreement seek to document their mutual
intention and agreement that neither OPA nor Ontario shall suffer any waiver or loss of
privilege as a result of disclosure to each other of their Privileged Information (as defined

" LEGAL 1204204505 -
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below) or as a result of their cooperatlon in the preparatlon of positions, responses and'
defences to the Claims (as deﬁned below) :

AGREEMENT

In consideration of the promises and the mufual covenants and agreements herein, the Parties
agree as follows:

DEFINITIONS
1. In the foregoing Recitals and in this Agreement, the following terms have the meanings
set forth in this Section:

(2) “Claims” means any and all claims made or filed by TCE relating to, arising out
of, or in connection with the SWGTA Contract, and any and all arbitration,
mediation, or litigation that arises out of any and all such claims.

(b)  “Effective Date” means the effectlve date as defined above

©) | "‘Partxes” means the OPA and Ontano and for the purpose of gmng effect to this
Agreement, includes their legal counsel, agents, consultants and experts.

(d) “Privileged Information” means information and communications, whether

LEGAL 1:20420450.6
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written or electronically recorded, in respect of the preparation of positions,
responses and defences to the Claims which are or would be otherwise in law
privileged and protected from disclosure or production fo Third Parties made
between OPA (or its employees, legal counsel, agents, consultants, experts or any
other person or entity acting on OPA’s behalf) and Ontario (or its employees,
legal counsel, agents, consultants, experts or any other person or entity acting on
Ontario’s behalf), including but not limited to:

(i) information and communications contained in documents, memoranda,
correspondence, drafts, notes, reports, factual summaries, transcripts;

(ii)  communications between counsel, or counsel and clients including their
employees, consultants, board members or advisors;

(il{)  any joint or several interview of prospective Wltnesses and summaries or
reports thereof;

(iv) any analyses, document binders, files, compilations or databases;

(v)  the sharing or exchange via any media, including but not limited to
electronic media;

(vi)  theories, impressions, analyses, legal research, or legal opinions;

(vil)  communications to and from experts, and documentation relating to or

setting out expert commentary and opinion; and



(viii)  any other material, communications and information which would
otherwise be protected from disclosure to Third Parties.

(¢)  “TCE” has the meaning defined in paragraph A of the Recitals.

® “Third Party” or “Third Parties” means any person or entitj that is not a Party.
Third Party includes TCE, their employees, agents, counsel, subcontractors,
consultants; experts, or any other person or entity acting on TCE’s behalf.

COMMON INTEREST OF THE PARTIES

2. The Parties have a common, joint, and mutual interest in the defence of the Claims, wish
to cooperate with each other in respect of the defence of the Claims, and due to the
anticipated litigation with TCE, wish to share between them Privileged Information
without risk of prejudice to or of waiver in whole or in part of their respective privileges
and rights to hold such Privileged Information protected from disclosure.

3. The Parties are under no obligation to share Privileged Information. However, from time
to time, either Party (the “Disclosing Party™) in its sole discretion may choose to share
Privileged Information with the other Party (the “Receiving Party™).

4, To the extent that exchanges of Privileged Information have been made prior to entering
into this Agreement, it is the Parties’ intention that all such exchanges be subject to the
terms of this Agreement as if they had occurred after the Effective Date.

5. The execution of this Agreement, the cooperation between the Parties in respect of the
defences to the Claims and the exchange of Privileged Information under this Agreement,
where the materials would otherwise be protected by law against disclosure by solicitor-
client (attorney client) privilege, litigation privilege, work product doctrine, without
prejudice privilege, or any other applicable rule of privilege or confidentiality:

(i)  are not intended to, do not and shail not constitute a waiver in whole or in
part in favour of any Third Party by either Party of any applicable
privilege or other rule of protection from disclosure; and

(ii)  will not be asserted at any time by either Party as a waiver of any such
privilege or other rule of protection from disclosure.

6. Disclosure of Privileged Information by the Receiving Party to Third Parties without the
prior written' consent of counsel for the Disclosing: Party is expressly prohibited, unless
the- disclosure is ordered by a court of competent jurisdiction or is otherwise required by
law. If disclosure of any Privileged Information is sought from a Receiving Party in any
arbitration,. litigation or other legal proceedings, the Receiving Party [from whom
disclosure is sought] shall take all steps necessary to preserve and invoke, to the fullest
extent possible, all applicable privileges, immunities and protections agamst disclosure,
and shall immediately provide writien notice of such legal proceedings to the Disclosing
Party. The Receiving Party shall not voluntarily surrender or disclose the Privileged

LEGAL. 1:20420450.6
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Information without ﬁrst provxdmg the Dlsclosmg Party a- reasonable opportumty to
protect 1ts interests before the applicable court or arbitral tnbunal

' .All of the anﬂeged Informatlon shall be preserved as’ conﬁdennal and pnwleged both '

prior to resolution of all outstanding Claims and thereafter, and shall not be used for any
purpose other than the stated sole purpose of cooperation in the defence of the Claims.

Neither Party shall disclose to a Third Party the existence of this Agreement, nor its
terms, unless both Parties consent in writing or unless compelled by order of a court or
arbitral tribunal.

The Parties acknowledge and agree that their common interest in the defence of the
Claims and their intention that no waiver of privilege shall result from their exchange of
Privileged Information between them shall in no way be affected or deemed to be negated
in whole or in part by the existence now or in the future of any adversity between the

" Parties relating to or arising out of the SWGTA Contract, whether in connection with the

Claims or otherwise, and that any such adversity shall not affect this Agreement.

COOPERATION

10.

The Parties shall cooperate in respect of the defence of the Clalms mcludmg prowdmg
access to information, materials and employees as may be reasonably necessary from
time to time, as the case may be, provided that each' of the Parties reserves the right to
determine what information will be shared and under what circumstances, and no
obligation or duty to share any such information is created by this Agreement.

WITHDRAWAL

11.

12.

13.

14,

It is the intent of the Parties that this Agreement shall remain in effect until final
resolution of the Claims, either by litigation in a final, non-appealable judgment or
arbitral award or by a final negotiated setilement, whichever is later.

Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving
twenty (20) days advance written notice to the other Party, which 20 days is calculated
beginning on the day after the notice is received by a Party. For greater certainty,
withdrawal from this Agreement by a Party is not effective until the expiration of the 20
days’ notice period required by this provision. ‘

Any withdrawal from this Agreement shall be prospective in effect only and the
withdrawing Party and any Privileged Information made available by or to the other Party
pror to that Party’s withdrawal shall continue to be governed by the terms of this
Agreement whether or not the Parties are, in any respect in relation to the SWGTA
Contract, adverse in interest.

On or before the effective date of a withdrawal from this Agreement, the withdrawing
Party shall return fo the Disclosing Party all Privileged Information received from the
Disclosing Party. In the case of copies, with the consent of the Disclosing Party, the
Receiving Party may destroy such copies in a secure manner, and confirm in writing to
the Disclosing Party that it has done so.
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WAIVER OF CONFLICT OF INTEREST

15.

16.

The Parties agree that this Agreement and the sharing of Privileged Information between
them shall not be used as a basis for a motion to disqualify a Party’s counsel (including
for certainty the Party’s counsel’s law firm and any partner or associate thereof) after a
Party has withdrawn from this Agreement for any reason, including without limitation,
due to any conflict of interest which arises or becomes known to the withdrawing Party
after the Effective Date, adversity between the Parties or any other reason whatsoever
based on this Agreement or the cooperation and disclosure of Privileged Information
hereunder.

" The Parties confirm that there is no and shall not be deemed to be any solicitor-client

relationship between counsel for the OPA and Ontfario, nor any solicitor-client
relationship between counsel for Ontario and the OPA, as a result of any
communications, sharing of Privileged Information, cooperation or any other action taken
in furtherance of the Parties” common interests or under and in reliance upon this
Agreement.

DECLARATORY RELIEF

17.

The Receiving Party acknowledges that disclosure of any Privileged Information to Third
Parties in breach of this Agreement will cause the Disclosing Party to suffer irreparable
harm for which there is no adequate legal remedy. The Parties therefore agree that
immediate declaratory relief is an appropriate and necessary remedy for a breach or
threatened or anticipated breach of this Agreement.

NOTICE

18.

All notices and other communications between the Parties, unless otherwise specifically
provided, shall be in writing and deemed to have been duly given when delivered in
person or telecopied or delivered by overnight courier, with postage prepaid, addressed as
follows:

To: Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, ON M5H 1T1

Attention: Michael Lyle, General Counsel

Tel. No.: (416) 969-6035
Fax No.: (416) 967-1947
E-Mail:  michael.lyle@powerauthority.on.ca
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To: Her Majesty the Queen in Right of Ontario as Represented by the Minister
of Energy . o S

" 777 Bay Street, 4% Floor, Suite 425~
Toronto, ON  MS5G 2E5

Attention: Halyna Perun, A/ Legal Director, Legal Services Branch
Ministries of Energy & Infrastructure

Tel. No.: (416) 325-6681
Fax No.: (416) 325-1781
E-mail:  halyna.perun2(@ontario.ca

GENERAL PROVISIONS

19.

20.

21.

22,

23.

24,

25.

26.

This Agreement shall be construed in accordance with the laws of the Province of
Ontario and the Parties to this Agreement irrevocably attorn to the jurisdiction of Ontario
with respect to any and all matters arising under this Agreement.

If any of the provisions of this Agreement or portions thereof shouid be determined to be
invalid, iltegal or unenforceable in any respect, the validity, legality or enforceability of
the remaining provisions shall not in any way be affected or impaired thereby.

Any failure of any Party to enforce any of the provisions of this Agreement or to require
compliance with any of its terms at any time while this Agreement is in force shall in no
way affect the validity of this Agreement, or any part hercof, and shall not be deemed a
waiver of the right of such Party thereafter to enforce any and each such provisions.

Nothing contained in or done further to this Agreement shall be deemed either expressly
or by implication to create a duty of loyalty between any counsel and anyone other than
the client of that counsel.

This Agreement contains the entire understanding of the Parties with respect to the
subject matter hereof. There are no other oral understandings, terms, or conditions and
neither Party has relied upon any representation, express or implied, not contained in this
Agreement. :

No change, amendment, or modification of this Agfeement shall be valid or binding upon
the Parties hereto unless such change, amendment, or modification is in writing and duly
executed by both Parties hereto.

The headings contained in this Agreement are for convenience and reference only and in
no way define, describe, extend, or limit the scope or intent of this Agreement or the
intent of any provision contained herein.

This Agreement shall enure to the benefit of and be binding upon the respective
successors and assigns of the Parties.
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27.  This Agreement may be signed in counterparts and by facsimile and all counterparts
together shall constitute the Agreement.

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first

set forth above.

LEGAL,_1:20420450.6

ONTARIO POWER AUTHORITY

By:
